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[TeproananocTs 4 pasa B ro.

B XYPHAJIE IIVBJIUKVYIOTCA CTATBM TIIO0  CIEAYIOUIMM  HAVYUYHbLIM
CIIELMAJIBHOCTAM:
5.1.1. TeopeTnko-ucTOpUUECKHE IPAaBOBBIE HAYKH

5.1.4. YromoBHO-TIpaBOBBIE HAYKH

TIOPSJIOK PACCMOTPEHUS CTATEU
Bce npencrasiieHHbIE PYKONMCH IIEPBOHAYATIBLHO IIPOBEPSIOTCS PENAKIUEN HA COOTBETCTBUE

TEMaTUKE JKypHajla M TMPOBOASAT TPOBEPKY HA OPUTHHAIBHOCTh (C  HCIOJIb30BaHHEM
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COOTBETCTBYIOIIMX TMPOTPAMMHO-ANMNApaTHRIX KOMIUIEKCOB). [lpomienmme 3TOT 3Tam CTaThu
IIepeIal0TCsl Ha aHOHMMHOE PELEH3UPOBAHNE WIEHAM PEIAKIIMOHHOM KOJUIErMH WM ITPUBIICYEHHBIM
BHEUIHUM HKcriepraM. [Ipu yciioBUM MOydeHHs] MOJOKUTENbHBIX peleH3uil 0e3 3aMedyaHuil 1o
CYILIECTBY HCCIIEIOBAHUS CTaThsl MPUHUMAETCAd K MyOJMKaIMH, BKIIOYAeTCd B peAaKIMOHHBII
nopTQens 1 pa3MenaeTcs B 0O4epeIHOM HOMEpE KypHaJa.

Hayunsiii xypaan «Interdisciplinary Scientific Journal» 3anumaercs myOnukarueii Hay4HO-
MPAKTUYECKUX HCCIIEOBAHUI B COOTBETCTBMM C HOMEHKJIATYpOH Hay4HBIX CIlelHaIbHOCTEH, MO
KOTOPBIM MPHUCYKAAIOTCS YUCHbIE CTEIICHHU.

Ham >xypHanm crtpeMuTcs caenarh Mpoiecc MyOauKaluu MaKCUMaldbHO YAOOHBIM JUIS
aBTOPOB, IMOATOMY JOMYCKAET pas3iIMyYHbIe BapuaHTHl oopmieHHs OMOIHOTpaPUUECKUX CCHUIOK U
CIHCKA JINTEPATYPHI.

Cnucok uctounukoB odopmisiercs mo I'OCT 7.0.5-2008 1 npuBOIUTCS B KOHIIE CTaThH MO/
3arosoBkoM  «Cnucok UCTOYHMKOBY». Ilpu »3TOM jmomyckaroTcss — cieayroumme  (Gopmarhbl
OouborpaguIECKux CCHUIOK:

- BaytpurekcroBbie cchuiku (1o crangapty APA)

- IToacrpounsie cepuiku (1o 'OCT 7.0.5-2008)

- 3arekcroBbie ccoliku (o 'OCT 7.0.5-2008)

Msbl npepocTtaBisieM aBTOpaM THOKOCTh B OQOPMIIEHMM, 4YTOObI MHUHHUMU3HPOBATH
OropokpaTHUecKue Oapbepbl U COCPEOTOUUTHCA Ha COJIEP)KAaHUM HAYYHOTO HCcienoBanus. [ 1aBHoe

— eAMHO0O00pa3ue BHYTPU CaMoil CTaTbH.

I[TJTATA 3A ITYBJIMKALIUTIO

Penakius He B3MMaeT ¢ aBTOPOB IUIATY 3a MOJrOTOBKY, Pa3MeICHHE UK Ie4YaTh MATEPUAIIOB.

[Ipu Mcnonb30BaHNK OIyOIMKOBaHHBIX MAaTepHAIOB XKypHana ccbuika Ha «Interdisciplinary
Scientific Journal» o6s3atenbHa.

[MosHast WM YacTHYHAS TIEperevYaTka MaTepPUaiOB OMYCKAETCS TOJIBKO IO MHUCHMEHHOMY
pa3pelIeHUI0 aBTOPOB CTAaTEW WIIM PEIAaKIUH.

Touka 3pCHUA PCAAKIINN HE BCErAa COBIIAAACT C TOYKOH 3pCHUS aBTOPOB ny6n1/11<au1/1171.

) e | Koutenr nocrymen o surensueii Creative Commons Attribution 4.0 License.
The content is available under Creative Commons Attribution 4.0 License.
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Our journal strives to make the publication process as convenient as possible for authors, so
it allows for various design options for bibliographic references and references.
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of the article under the heading "List of sources". The following formats of bibliographic references
are allowed:
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When using published journal materials, a link to " Interdisciplinary Scientific Journal ™ is
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of the articles or the editorial board.
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5.1.1. TeopeTHKO-MCTOPHYECKHE MPABOBbIC HAYKH

Hayunas crates

VJIK 342

OB OCOBEHHOCTSX TACCUBHOM ®OPMbI PEAJIM3ALIMUA ITPABA

Ilepouk JIMmuTpwuii, K.10.H., 101eHT, bejiopycckuii rocyapcTrBeHHbIH
yHuBepcureT, MuHck, benapyce, dshcherb_mnsk@bk.ru

AHHOTALIUA

Peanuzanusi mpaBa MOXKET MPOUCXOAUTH HE TOJIBKO B aKTUBHOM, HO M B MacCCHUBHOU
dopme. Ilpuuém mnocneaHsiss OOBIYHO B JETANSAX HE PErVIAMEHTHPYETCS U HE
HCCIIeTyeTCs, 4TO He o3HauvaeT e€ Maynod posu. [loaTomy B cTaThe ypaensieTcs
BHUMAHHE aHAJIM3y OCHOBHBIX €€ AacClEeKTOB HMMEHHO B TEOPETUYECKOM KIIOYE.
PackpbiBatoTcsi pasHble BapHaHThl OMNPEACICHUE TMOHSATHS IMACCUBHOW (HOpMBI
peanuzanuu 1paBa. OCHOBHOM aKIIEHT MpPH OSTOM JeJaeTcs Ha COOJIOJACHUU
HOPMATUBHBIX MPEANHCAHUN, KOTOPOE, KaK IMPaBWIO, AKTUBHBIX JIEUCTBUNA HE
npeanonaraer. OTMeYarOTCsl BO3MOXHOCTH PAacCMOTPEHUS MMACCUBHOW  (HOPMBI
peanu3aluy MpaBa Kak B IIUPOKOM, TaK U B Y3KOM CMBIC/IaX; 37IeCh aBTOp HAXOJIUT
000OCHOBaHHBIMM  00a  TMOAXOAa. BHUMaHuMS  yJgocTaWBaeTcsi W BOIPOC
MaHHUIYJIUPOBAHUS IOPUIUYECKUMHU LEJSIMU U CPEJICTBAMU B paMKax peaau3aiuu
mpaBa, B TOM uucie B naccuBHou ¢opme. K akryanbHbIM mpoOjemMaM TeMbI aBTOP
OTHOCHUT BOMNPOC PABEHCTBA (HEPABEHCTBA) MACCUBHOMN M aKTUBHOM (OpPM pean3aluu
3aKOHHOTO TpaBa, a Tak)Ke MPUPABHUBAHMS MACCUBHOM (POPMBI peann3aiuu mnpasa K
OTKa3zy OT mpaBa (OT peaau3aliy IMpaBa), 0OOCHOBBIBAS MPU ATOM BO3MOKHOCTH
pelIeHus BOmpoca B 3aBUCUMOCTH OT cielu(PUKY KOHKPETHON MPABOBOM CUTYAIIUH.
KuarwueBble ci10Ba: akTWBHAs peanu3alus MpaBa, MAacCUBHAsA peav3alus MpaBsa,
peanu3aius TpaBa, COOJIOJICHUE 3aKOHOJATENhCTBA, (OPMBI peanu3aliy Ipasa,

IOPUANYCCKHU 3HAYUMOC IOBCIACHHC.
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Crarbss moctynuna B penakuuio 12.04.2025, omoOpeHa mnocie pereH3upOBaHUs

21.05.2025, npunsta k myoaukaruu 14.06.2025.

Original article

ABOUT THE FEATURES OF THE PASSIVE FORM OF EXERCISING THE
RIGHT

Dmitry Shcherbik, Candidate of Law, Associate Professor, Belarusian State
University, Minsk, Belarus

Abstract

The exercise of the right can take place not only in an active, but also in a passive form.
Moreover, the latter is usually not regulated in detail and is not investigated, which
does not mean its small role. Therefore, the article focuses on the analysis of its main
aspects in a theoretical way. Different variants of the definition of the concept of
passive form of right realization are revealed. The main emphasis is placed on
compliance with regulatory requirements, which, as a rule, does not involve active
actions. The author notes the possibility of considering the passive form of realization
of the right in both broad and narrow senses; here the author finds both approaches
justified. Attention is also paid to the issue of manipulating legal goals and means in
the framework of the implementation of the right, including in a passive form. The
author considers the issue of equality (inequality) of passive and active forms of
realization of a legal right, as well as equating the passive form of realization of a right
with the refusal of a right (from the realization of a right), while justifying the
possibility of solving the issue depending on the specifics of a particular legal situation.
Keywords: active implementation of the right, passive implementation of the right,
implementation of the right, compliance with the law, forms of implementation of the

right, legally significant behavior.
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BBenenue

deHoOMEH IMacCUBHOW peaiu3aluy Mpaba (MacCUBHOM (OPMBI peann3aiuu
MpaBa) HEYACTO CTAHOBUTCS MPEAMETOM THIATEILHOIO HAYYHOT'O UCCIEAOBAHUS, UTO,
OJIHaKO, HE HHBEIMPYET €ro 3Ha4mMocTh. [laccwBHas Qopma peanu3anuy MpaBa
3a4acTyI0 OKa3bIBaeTCs Jlake 0osiee BOCTPEOOBAHHOM, HEXKENHU aKTHUBHAs, XOTS U HE
YJ0CTauBAETCS MPUCTATBHOTO BHUMAHUS CO CTOPOHBI 3aKOHOAATENS.

B ycnoBusix OTCYTCTBUS JAETAIBHOTO PETYJIMPOBAHUS MHOTHE aCIEKThl TaKOU
(dbopMBI peanu3anuy MpaBa OCTAIOTCS HE BIIOJHE MOHSATHBIMH, M IMOATOMY TPeOyIOT
0oJIee TIIATEJIFHOTO aHAJIM3a.

OcHoBHasl YacTh

CnepBa ecTb HEOOXOIMMOCTh YTOYHUTH MPABOBOM CMBICH MOHATHMA
«peanuzalys MpaBa» U «peald3alusi IPABOBBIX HOpM». B  93TOM acrekre
MPUHITMITHAIBHO BAXKHO YKa3aHHbBIC MOHATHS pa3rpaHUuMBaTh. Peann3aius npaBoBon
HOPMBI, KaK Mbl CUMTaeM, 00Jie€ IIMPOKOE MOHATHE, U UM O0O03HAYAETCS TaKoe
MOBEJICHUE CYOBeKTa MpaBa, KOTOPOE BOILIONIACT (MPETBOPSET B )KU3Hb ) FOPUINUCCKU
3HAYUMBbIE TMpPEANUCcaHusl (MPaBOMEPHOE IIOBEJICHHE) W MPAKTUYECKH OTpa)kaeT
NeATEIbHOCTh YEJIOBEKA, CBA3aHHYIO C OCYIIECTBICHUEM MPaB U (WUJIM) UCTIOJHEHUEM
oOs3aHHOCTE. B KakoM-TO CMBICIE  peanu3aisi HOPMBI  TIpaBa  €CTh
HETOCPEICTBEHHBIM, 3aKOHOMEPHBIH HATOT MIPaBOBOIO peryJIMpoBaHus,
BBIPKAIOIINIICA B KOHKPETHOM TOBeACHUH [2, ¢. 48]. IHBIMM clIOBaMU, peaau3aius
MPaBOBOM HOPMBI MOXET KacaThCsi Kak IMpaB, Tak M OOS3aHHOCTEH, B TOM YHCIIEC
CBSI3aHHBIX C COOJIFOJICHUEM 3aIlIPETOB.

UYto Ke KacaeTcs peaau3aldy IpaBa, TO 3TO MOHATHE MOXKET pacCMaTPUBATHCS
Kak OoJiee y3Kasi WM e KaK CHHOHUMMYHAS KaTeropus B CpaBHEHUHU C peanu3aiuen
MpaBOBbIX HOPM. Eciii Mo CJIOBOM «IpaBoy MOHUMATh 3aKOHOJIATEJILCTBO B IIEJIOM U
BCE TO, YTO OTHOCUTCA K IPAaBOBOMY PEryJIMPOBAHHIO, TO BIIOJHE BO3MOXKHO
peanu3aluio mpaBa pacCMaTpUBaTh KaKk CAHOHUM peaju3aliiy MpaBoBbIX HOpM. Eciu
e TIOJI TIPaBOM TIOJIpa3yMeBaTh MMEHHO CyObEKTUBHOE TTPABO, KOTOPHIM HAACIISICTCS

HHIWBHU/, TO B TAKOM CJIydac pcain3alusd 1mpaBa €CTb Oonee Y3KOC€ IIOHATHUC. Yro xe
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KacaeTcsl MacCUBHOM (OPMBI, TO aKIIEHT 3/1€Ch JIeJaeTcs B OCHOBHOM HMMEHHO Ha
CyOBEKTUBHON peanu3alyy rnpasa.

W3noxkeHHOE MOXKET OBITh TPUMEHEHO TMpaKTUYecKHn K Jo0oi cdepe
oOmecTBeHHOM  xu3HU. Ecmum ke  monpa3dymeBaTh, Hampumep,  chepy
KOHCTUTYIIMOHHOTO  3aKOHOJATEJIbCTBA, TO  YMECTHO  KOHKPETHU3UPOBATH
MPUHAAJIEKHOCTh NpaBa K KaTEropud KOHCTUTYLHMOHHBIX. M B TakoM ciydae
peannzanys npaBa OylIeT CBOAMTHCA HE CTOJNBKO K peanu3al HOPMaTHBHBIX
YCTAHOBJICHHM, CKOJBKO K MPAKTUYECKOMY BOIUIOUIEHUIO KOHCTUTYLMOHHBIX
unen 35, c. 280].

ComHeHMsI B TOM, YTO peaju3alus MpaBa MOKET ObITh U B aKTUBHOM, Tak U B
MacCUBHOU (popMax, HeT. OO 3TOM MHUILIETCS U B HAYYHOU nuTeparype. B yactHoCTH,
O.B. bensHckas ormeuaeT ykasaHHble (opmbl. IIpu 3TOM maccuBHyro ¢opMy OHa
XapaKTepU3yeT KaK OCHOBAaHHYO, NMPEUMYIIECTBEHHO, Ha MOJb30BaHUM OJlaramu,
KOTOpBIE OT JINYHOCTH HEOTAEIUMBI, & 00JIaJaHue CAMUM MIPABOM XapaKTEPU3YyeT Kak
CTaJMIO peaIM3aliy [IpaBa, COBNAAAIOUIYIO C [TOJIb30BaHUEM. UTO KacaeTcsl akTUBHOU
(opMBI, TO OHA OTJIMYAETCA 3aBUCUMOCTBIO OT MPOSIBJICHUI JTUYHOCTHIO aKTUBHOCTH,
MIPUYEM UIMEHHO FOPUINYECKN 3HAYNMON. BaykHENIIEN e COCTABIISIIONIEH HA3bIBAETCS
CO3HATEIbHO-BOJIEBOE MOBEACHUE MHAMBUAA, KOTOPBIM CBOEH aAKTUBHOCTBIO CO3MAET
opuaudeckue (pakTel, HEOOXOAUMBIE IJIsi TPABOPEATUZALMOHHBIX MPABOOTHOILICHUN
[1, c. 14-15].

[Ipodeccopamu C.B. bomno u A.B. IlleBuyeHko oco0oe BHUMaHUE
COCPEOTOYEHO HA COOJIIOICHMM Kak OAHOW M3 (opM peanu3aluu IpaBa, KOTopas
COOTBETCTBYET HOPMATHUBHO YCTaHOBJEHHBbIM 3ampeTaMm. Crneuuduky xe Takon
(GbopMBbI OHM yCMAaTpUBAIOT B MACCHUBHOCTH IMOBEJAEHUS CyOBEKTa MPaBOOTHOIICHUH,
KOTOpasi, B CBOKO OYEPEb, BEIPAKAETCS B HECOBEPUICHUM JECHCTBUM, 3aNPEIIEHHBIX
IOpUINIECKUMU HOPMaMHU, TO €CTh B TACCHBHOM BBITIOJTHEHWHN 00s13aHHOCTEH [ 2, . 49].

To ectb B NaHHOM ciyyae coOitojeHue (aKTHUYECKH paccMaTpUBAETCS B
KayecTBE CMHOHMMA MAacCUBHOM (OpMBbI peanuszanuu npasa. M B 3TOM ecTh CBOs

noruka. OgHaKo B IOJHOM Mepe OTOXKAECTBIATH COO0OEHHE, KaK (pOpMYy peann3anuu
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npaBa, IMEHHO C TaCCUBHOW (JOPMOIi pear3aliu Mpasa, B LIEIOM B JIU BO3MOXKHO.
JlymaeTcsi, 4TO COOIO/IEHNE B OTAEIBHBIX CIy4YasX MOXKET ObITh OCYILECTBICHO U IIPU
HaJM4YMH aKTHUBHBIX JIEWCTBUI B KOHTEKCTE OJTHUX M TEX K€ IOPUINYECKHA 3HAYUMBIX
OOILIECTBEHHBIX OTHOWEHUH. OCOOEHHO 3TO KAacaeTcsl TeX CIydaeB, KOIJa UMEIOT
MECTO AKTUBHBIE ACUCTBUSA 110 peAU3alMY [IPaBa MIPU HAIMYNUN JOCTATOYHO KECTKUX
OFpaHUYECHUI WIA 3alpeToB. B Takom cilydae MHAMBHUZ, pealu3ys OpaBO IyTEM
COBEPILEHNS aKTUBHBIX JACHCTBUM, TOJHKEH NPUIEPKUBATHCS ONPEACIEHHBIX PAMOK,
HE Hapyllas T€ WIA WHble HOpPMBbI. B CBSI3U C 3TUM COOIIOAEHUE OIpPEaeIEHHBIX
3aMpeTOB UMEHHO MPU COBEPIIECHUN AKTUBHBIX JACHCTBUN MOXET PEATM30BbIBATHCS U
B aKTHBHOM (opme.

CobunroieHre Kak OJUH U3 BapUAHTOB MACCUBHOM peann3aluu cyObeKTHBHOTO
npaBa, TOKe UMeeT MecTo ObITh. K mpumepy, rpakjaHiH UMEET IPABO OTKA3aThCs OT
Ja4u MOKa3aHUH IPOTUB ce0sl U CBOMX POACTBEHHUKOB, B TOM YMCJIE U HE COBEpILas
Kakux-mbo nerictBuil. COOTBETCTBEHHO, OTKAa3 MM MOXET OBITh BBIPAKEH Kak
aKTUBHO, MyTEM 3asABJICHUS O COOTBETCTBYIOILEM IIpaBe, TaK W IACCUBHO, 0e3
COOTBETCTBYIOIIETO 3asBJICHUS O JAHHOM IIpaBe, OCKOJIBKY TaKOE€ MPAaBO HE MOMKET
OBITH MOCTABJIEHO MOJ COMHEHHE BHE 3aBUCHMOCTH OT TOTO, 3asBWJI JIW UHAUBHUJ O
’KEeJIaHUU BOCIIOJIb30BaThCs MM. B 3TOH CBA3M pa3yMHO TOBOPUTH O COONIOACHUU
WHIUBUJIOM HOPM YTOJIOBHOTO M YTOJOBHO-NPOIECCYAIbHOTO 3aKOHOJATENbCTBA,
MOCKOJIbKY JJa)K€ IAaCCUBHO OTKa3bIBasCh OT JayM TOKa3aHWM, OH 4ero-iaudo He
HapyILIUJI U yXKE UCXOJ M3 3TOTO B €ro MACCUBHOCTH yCMaTpUBAeTCs COOJIO/IEHUE
3aKOHa. XOTs, KOHEYHO, B OOJBIIMHCTBE CIydaeB COOJIOJIEHUE pacCcMaTpHUBAETCS B
KOHTEKCTE 00513aHHOCTEN U 3aIllpeTOB, @ HE B KOHTEKCTE CyObEKTUBHOTO IpaBa.

B uucnme cmocoboB wuiu  popM peanuzalvu  MpaBa  HAXOIUTCS U
MPaBOIPUMEHEHHE, KOTOpPOE OOBIYHO pacCMaTPUBAETCS HMEHHO B KOHTEKCTE
AKTUBHBIX JEUCTBUU. boiiee TOro, B JIMTEpPAType YKa3bIBa€TCS HAa HEBO3MOXKHOCTH

OCYIIIECTBJICHUS MPABONPUMEHEHHUS MTOCPEICTBOM O€3/1eCTBUS, TO €CTh B TACCUBHOM

dbopme [2, c. 51].
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Coryacutbes ¢ TaKOW MO3ULKENH MOKHO TOJIBKO OTYACTH, OCOOEHHO C YYETOM
TOT0, 4YTO JIF00O€ TIOHATUE, B TOM YUCJIE U MOHATHE MTPABOIPUMEHEHUSI, MOKET OBITH
MCTOJIKOBAHO U B Y3KOM, M B LIMPOKOM cMbIciiaXx. COOTBETCTBEHHO, IPU PACCMOTPEHHUH
MIPaBONPUMEHEHUS] B IIMPOKOM CMBICIE OyAeT OYEBHJIHA HCKIIOYUTEIbHAS
aKTUBHOCTb CyOBEKTa MPaBONPUMEHEHMSI, B TOM YMCJIE BBIPAKEHHAs! B MOJArOTOBKE
KOHKPETHBIX IOPHIWYECKHX JOKYMEHTOB, MPUHSATUU OPUIUYECKH 3HAYMMBIX
pPELICHUI, NMEIOIMX KOHKPETHOE BBIPAXEHUE B MaTepHalbHOM mupe. OgHako, He
WCKIIFOUYEHBI OTJIEJbHBIE CIIy4au, KOrJa B paMKax HNPaBONPHUMEHEHHS UMEET MECTO
oezneiictBue. C aOCONMIOTHON YBEPEHHOCTBIO MOYKHO 3asIBUTD, UTO JII000€ Oe3eiCTBIE
B PaMKax aKTUBHOM MPaBONPUMEHUTEIBHOU JEATEIBHOCTH MOXKHO PACCMOTPETH KaK
MIPOSIBIIEHUE MACCUBHOW (POPMBI MPABOIIPUMEHEHHUA, OCOOEHHO B T€X CIydasx, KOrjaa
pedb UIET O BO3AEPKAHUN OT COBEPLIEHUS ONpeAeIEHHBIX AeicTBUI. COMHEBATHCS B
TOM, YTO B pPaMKax IPAaBOIPUMEHUTEIBHOU JIESITEIBHOCTH MOXET UMETh MECTO U
HEKOTOpasl IAaCCHUBHOCTb, HE MpuUxoauTcs. WrHopupoBaHue Te€X WIM HHBIX
HOPMATHBHBIX IPEANHMCAHNUM, YKAa3aHUH CO CTOPOHBI BBIIIECTOAIIMX HWHCTAHIIMM,
MOJTYAJIMBBIN OTKa3 OT MPUHATUS KOHKPETHBIX MEp, KOrJa Takhue Mephl TpeOyroTcs, -
BCE OTO €CTh NAacCMBHas QopMa pealu3alMd MpaBa HMEHHO B KOHTEKCTE
IIPaBONPHUMEHUTEIIBHOM €SI TEIIBHOCTH.

[IpoGnema packpbITUs CYIIHOCTH MACCUBHOW peain3alliy MpaBa COCEICTBYET C
npo0sieMoil MpPaBOBOM OLIEHKH OTKa3a OT CyOBEKTHUBHOrO MpaBa (OT pealn3aluu
cyObekTuBHOrO npasa). A.C. 'amOapsH, xapakTepu3ys Takoi (eHOMEH, yKa3bIBaeT Ha
OTCYTCTBHUE KEJIaHUs Y CYObEKTa peain30BaTh CBOE MPaBO JHOO0 K€ OTKa3 OT 3aIUThI
TaKOTO MpaBa MOCPEICTBOM T€X WJIK UHBIX AeicTBHil [3, c. 30]. Cuutaem, 4TO Takon
B3IJIs1]] UMEET NIPABO HA CYIIECTBOBAHUE, OH OMPEEIEHHO 0OOCHOBAH.

B koHTekCTE TakKoro moOAXoJa COOTBETCTBYIOIIMM OTKa3 MOXET OBITh
pean30BaH IIyTEM:

- 0TKa3a OT pean3aluu CyObeKTUBHOTO MPaBa;

- OTKa3a OT IpaBa;

- Ja4u corJiaCusda Ha BMCIIATCIIbCTBO,
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- COBEpILICHUS HEeMpaBoMepHoro nesHust [3, c. 30].

[TocneqHuii BapuaHT BBITJSIAUT KpalHE COMHUTEIbHBIM, MMOCKOJIBKY MHIWBUJ
SABHO HE MMEET HAMEPEHUU OTKa3aTbCsl OT CBOETO IpaBa WJIM BO3MOYKHOCTH €TI0
peanu3anuu. JlumeHnrne win OrpaHuYEeHUE COOTBETCTBYIOLIETO MPABA B TAKOM CIIy4ae
OPOUCXOAUT KaK TPAaBUJIO, BOINPEKHM €ro BOJIE YXKE B paMKax pealn3aluu
OTBETCTBEHHOCTH.

B 11060m ciydae obnagaronuii mpaBoM CyObEeKT UMEET CBOOOTY B pa3pelieHuU
BOIIPOCA, Kacarollerocs peanuzanuu cBoero mpasa [3, c. 30]. B sroM MoxkHO
YCMOTPETh SBHOE WJIM HESBHOE BOJEU3BSABICHHUE, MO3TOMY M NAcCCUBHYIO (popmy
peanu3ainuu mpaBa €CTb BCE OCHOBAHHS pACCMATPUBATh B KAUECTBE BOJIEU3bSIBICHUS.

[IpencraBisieTcss CIOPHBIM YTBEPKICHHE O TOM, YTO OTKa3 OT pPeaau3anuu
CyOBEKTUBHOIO IpaBa HE CIIOCOOEH IMOBJIEYb HEOJArONpPUITHBIE MOCIEACTBUS IS
oOyanarenel COOTBETCTBYIOLIETO npasa. Jle-tope CyObeKT NeHCTBUTENBHO HE MOXKET
OBITh MPUBJICYEH K OTBETCTBEHHOCTH 3a TO, UTO OT TAKOI'O MPaBa O0TKA3aJICA, BO BCIKOM
ciydae, o oOmemy npasuity. OgHako, Ae-(pakTo HEUCIOJIb30BaHUE TPakJaHUHOM
CBOEIr0 MpaBa W NACCUBHBI OTKAa3 OT HEr0 MOXET ObITh YpPEeBaT HETaTUBHBIMU
MOCJIEICTBUSIMU BO MHOTHX citydasix [3, ¢. 30]. Ho Takue mocneacTBus sSBJISIIOTCS JIUILb
KOCBEHHBIM HMTOIOM OTKa3za OT peanu3auud mpaBa. Hampumep, mpaBo XpaHHUTH
MOJTYaHUE MPU 3aJCP>KaHUM TMPSMBIX HETATUBHBIX IOPUANYECKUX TMOCIEICTBUN HE
HECET, OJIHAKO B HEKOTOPBIX CUTYAIMSIX TAaKOW IMOAXOJ MOXKET OCIIa0UTh MO3UIIUU
M0/1I03PEBAEMOT0 WJIM OOBUHSIEMOTO MPHU 3aIUTE €r0 MHTEPECOB B paMKaXx, HallpuMep,
YTOJIOBHOTO CYJONPOM3BOJICTBA MJIM MTPOU3BOACTBA 1O JieJaM 00 aIMUHUCTPATUBHBIX
npaBoHapyuieHusx. [loaTomy HeHaka3zyemblil OTKa3 OT peaju3aliyd IpaBa MOXKET
CTaTh KOCBEHHON NPUYMHON HapylIEeHUS NpaB CyObEKTA.

[TaccuBHOl (Qopme peanuzaluu MpaBa MPUCYIIH HEKOTOpPblE OCOOEHHOCTH,
XapakTepHbIE AaKTHUBHOW peaJn3aldd I[paBa, HaNpUMEpP, MaHHUIYJIUPOBAHHE
IOpUIMYECKUMU LEeIsIMU WM cpeAcTBamMu. Ha 3To yka3piBaeT, B 4YacCTHOCTH,

M.A. Kynukos [5, ¢. 17]. Takoro poaa ciiydan MOTYT HIMETh MECTO TMPU COOJTIOICHHUH
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3alpeToB, €CJIM TaKOBOE BJICUET MpPUUYMHEHHE yiiepOa [ApyruM CcyObeKTam
PAaBOOTHOIIEHUH, XOTA U OCTA€TCS B IPEAEIaxX 3aKOHHOCTH.

B nutepatype moguépkuBaeTcss yHUBEPCAIbHBIN XapakTep MacCUBHOU (HopMbl
pealin3aluy mpasa, YTO 03HAYAET JOCTYMHOCTh MPAKTUYECKH TS JIF0OOTO CyOhEeKTa B
TOM WJIM UHOM BapuaHTte [6, c. 69]. bojsiee Toro, oHa sIBJISIETCS U BCEOXBATHIBAIOIIECH,
TO €CTb B pa3IMYHOW CTENEHH MOXET OBbITh NPHUCYIIa MPAKTHYECKH JIFOOBIM
MIPAaBOOTHOIIICHUAM, CBSI3aHHBIM C peain3anuen npasa [7, c. 20].

Hurtepecen noaxon C.A. MenbHHKOBa B APYroM: XapakTepu3ys MAaCCHUBHYIO
dbopMmy peanuzauMM 1paBa, OH OTMEYaeT TaKXe COOJIOJEHUE 3alpeToB,
YCTAaHOBJICHHBIX JEHCTBYIOIIUM 3aKOHOJATEIbCTBOM, U IMOJIb30BAHUE JTUYHOCTHBIMU
cBOOOamu, mpaBamu, 6jaramu [6, c. 70]. Ho ecium Takoro noaxoaa npuaepKuBaThCes,
TO YMECTHO 3a/aThCsi BONPOCOM O TOM, 4YTO € THOJpa3syMeBaeT Moja co0oil
MOJIb30BAaHUE COOTBETCTBYIOUIMMHU CBOOOAAMH, MpaBaMyd M OyJiaraMd M B 4eM OHO
JOJKHO WIJIA MOXET BbIpakaTtbca? OUeBUAHO, YTO B CiIy4ae NACCUBHOM (HOPMBI
MMeEETCA B BUAY U TACCUBHOE UCIOJIb30BaHUE. Ecin ke UCI0JIb30BaHUE aKTUBHOE, TO
YMECTHO T'OBOPUTH 00 aKTUBHOM (hOpME pean3aliy Mpasa.

Henp3s ne cornmacutbess O.B. IIMcKyHOBOM B NpHU3HAHUM TECHOW W JAXKE
HEpa3pbhIBHOM CBSI3M MEX]y aKTUBHOW W MACCHMBHOW (hopMamMu peaiu3aliui Mpasa.
Yame Bcero 3T (POpMBI COYETAIOTCS PYr C APYrOM, YTO, OJHAKO, HE O3HAYaeT
HEBO3MO>XHOCTH UX CAMOCTOSITEJILHOTO UccieaoBanus [8, c. 112].

YMecTHO 3aTpOHYTh BOIIPOC pPAaBEHCTBA MNACCMBHOM U aKTUBHON (opm
peanu3aluy 3aKOHHOTO TpaBa. XOTs Takas mpoOjeMaThka OOBIYHO HE BO3HHUKAET B
paMKax CyIeOHOW TpPaKTUKU, HE HUCCIEAYyeTCs B JUTEpaType, OHA MPEACTABIISCT
HEKOTOPBIN UHTEPEC, N0 KPAWUHEN MEPE C TEOPETUUECKOW TOUKU 3PEHUS. ITO BAXKHO
XOTsl OBl U3 TOTO, YTO MACCUBHOE MOBEJACHHE MOXKET PacCMaTpUBATHCS COBEPILIEHHO
MO-pa3HOMY B OJTHOM W TOM ke curyammu. C OAHOW CTOPOHBI, TAaCCUBHAsA (opMma
peanu3aluy MpaBa MOKET MOHUMATHCS KAaK BIOJHE OCO3HAHHBIM BHIOOP MHAMBHUIA,
HCIIOJb30BaHUE MM CBOUX IMPABOMOYHUM, BBIPAXKAIOMIMXCS UMEHHO B BO3MO>KHOCTH

BO3JICp)KaHUS OT T€X WM WHBIX JACHUCTBUM W (WJIM) pPEIICHUN aKTUBHOTO XapakTepa.
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OmHOBPEMEHHO C 3TUM, TTACCUBHOE IMOBEIEHNE MOKET OBITh PACCMOTPEHO U KaK OTKa3
OT peaJin3alud MpaBa. B CBSA3M C 3TUM BO3HHUKAET 3aKOHOMEPHBIM BOIPOC O TOM,
HACKOJIBKO YMECTHO PacCMaTpUBaTh MMACCUBHOE MOBEICHUE IPaKJaHWHA UMEHHO B
KauecTBE OTKa3a OT peajin3allid cBoero mpasa? [[ymaercsi, 4TO MPUMEHUTEIBHO K
KQKJIOM U3 CUTYyallui JaHHBINA BOIIPOC MOKET PELIAThCSl COBEPUIEHHO MO-PA3HOMY.

B koHTekcTe paBeHCTBAa aKTMBHON M MAcCCHUBHOW (OpPMBI peanu3aluy MpaBa
YMECTHO KOCHYTBHCSI TAKUX MOHSTUH, KaK J€sIHUE, KOTOPBIM OXBAThIBAECTCS U JICUCTBUE
(axTHBHOE MOBEAEHUE), U Oe3AeiicTBHE (MTaccuBHOE MoBeAeHrEe). OHU MOTYT OBITh Kak
pa3nenbHbBIMU, TaK U B coueTtanuu [9, ¢. 273]. To ecTh B 3aBUCUMOCTH OT KOHKPETHOM
CUTyallul W JIeWCTBUsI, O€3/lelCTBUE MOTYT OBITh PACIICHEHBbl KaK PaBHO3HAYHBIC
opuanueckue ¢aktel. Mcxons M3 3TOro, NpuxoauM K 3aKOHOMEPHOMY BBIBOIY O
(haKTMYEeCKOM PAaBEHCTBE KaK IMTACCUBHOM, TaK U aKTUBHOM peanu3aliiy rpasa.

3akioueHue

Takum oOpa3zom, naccuBHas (popMa peaausaivu mnpasa ecTb popma, B MOJTHOMN
Mepe paBHO3HAYHAas aKTUBHOM (hOpMe pean3aliuy npaBa, HO OTJIMYAIOIIAsCS TEM, YTO
CyOBEKT NPaBOOTHOIICHUSI, HOCUTENIb CYOBEKTHUBHOIO IIpaBa BO3JCPKUBACTCA OT
COBEpIICHUS AaKTUBHBIX JCHCTBUH, MpEANoYnTass TOMY HOPUIUYECKH 3HAYMMOE
Oe3zeiicTBue.

[TaccuBHas peanuzanus mpaBa HE MOXKET B MOJHOW MEpPE OTOXKIECTBIATHCA C
OTKa30M OT peaiu3alliyd MpaBa, BeAb Oe3lelCcTBHE HE O3HA4YaeT, 4YTO CYOBEKT
OTKa3ajJcsi OT pealu3allu CBOEro mpaBa BooOme. I B 3TON CBA3M OTKa3 OT
COBEPIIIECHHUS TE€X WJIM UHBIX ICUCTBUSA 110 aKTUBHOM pean3aliuy paBa TOXe SIBISETCS
CBOET0 pojia BOJIEU3bSIBICHUEM OTHOCUTEILHO MIPaBa.

CoOmtoieHre mpaBOBbIX MPEANUCAHUM, KOTOPOE OOBIUHO PACCMATPUBAIOTCS B
KaueCcTBe MacCCUBHON (DOPMBI peanu3aiii mpaBa, TaKOBBIM Jie-(PaKTo SBISETCS HE
Bcerga. Beap W B pamMKax COBEpIICHUS AKTUBHBIX JICMCTBUM, HAIPaBJICHHBIX,
HalpuMep, Ha peajn3alnio paBa, Korja He JIOMyCKAaeTCsl HapyIIeHUH, COOII0ICHHE

HOPM IIpaBa TOXKE MPUCYTCTBYET B ONPEACIEHHON CTENEHHU.
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B pamkax mpaBONpPUMEHHUTEIBHOW AESTENbHOCTH, OOBIYHO paccMaTpUBaEMON
KaK MCKJIIOYMTEIbHO AaKTUBHOM, IacCMBHas Qopma pealu3aluy IpaBa TOXeE
OPUCYTCTBYET, OAHAKO Ha (OHE  TIOCTOSIHHOW  aKTHUBHOCTH  CyObBEKTa

IMPpaBOIIPUMCHCHU S, KaK IIPaBHUJIO, HC 3aMCYaCTCA.
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AHHOTALIMA

Llens cTaTbu — BBIIBIEHHE OaphEPOB UCIIOJIB30BAHUS HEMPOCETEN B PABOTBOPUECKOM
NEATEIBHOCTH M HMX AaHAJIA3 B HAyYHO-TEOPETHYECKOM AaCIEeKTe, HO C YYETOM
JNENUCTBYIOLIEr0 POCCUMCKOI0 3aKOHOAATENbCTBA. [[/1s1 €€ JOCTUIKEHUS B CTaThE KPATKO
PACKpBIBAETCS MOHATHUE HEMPOCETEN, OTMEYAETCA BBICOKHM YpPOBEHb UX PAa3BUTHS U
HEKOTOpHIE OCHOBHBIE BO3MOXHOCTH  HCIIOJB30BaHHWS B  pEUICHUM  3a1ad
IIPaBOTBOPUYECKOIO  XapakTepa. DBbIIensioTcss HEKOTophle Oapbepbl, KOTOpHIE
IIPEIATCTBYIOT TMOBCEMECTHOMY BHEIPEHUIO HEHWPOCETEM B IPABOTBOPYECKYIO
npakTuKy. OCHOBHBIE OTPaHUYEHUS aBTOp CBA3bIBaeT ¢ HopMamu Konctutyuuu PO,
NEKJIIAPUPYIOIIMMHA HapoJ B KAadyecTBE HCTOYHMKA BiacTh. [lo MHeHHio aBTopa,
HCIIOJIb30BaHUE HeMpoceTu mpu pa3paboTKe 3aKOHONPOEKTOB CIOCOOHO MOCTAaBUTH
10/l COMHEHHE NPUHAIJIEKHOCTh BJacTH Hapondy. Jpyroil Gapbep cCBSI3bIBaeTCS C
HEOOXOJAMMOCTbIO OpPHUEHTALlUM TPABOBBIX HOPM HAa HPABCTBEHHBIE M HHbBIC
HEMaTepUalbHbIE LIEHHOCTU, KOTOPbIE HEWPOCETh, KaK MaTEMaTU4eCKas CHUCTEMA,
y4yecTb He cnocoOHa. Jlpyroil stuyeckuid Oapbep CBS3BIBAECTCS C JEJIETUPOBAHHE
HApOJIOM BJIACTHBIX MOJJHOMOYHM OTIETbHBIM €T0 MPEACTABUTENSIM B CUITY UX JTUYHBIX
Ka4yecTB, CIOCOOHOCTH M TOTOBHOCTH peIIaTh rOCYAApCTBEHHBIE U OOILECTBEHHBIC
npoOsiembl. [Ipy TakoM ycCIOBUM TeHEpUpOBaHUE M OOOCHOBaHME HEUPOCETHIO
IIPaBOTBOPYECKUX HIEH paccMaTpUBAEeTCs KaKk HEITHMYHOE. TeM He MeHee, aBTop
MOJIHOCTBIO  HE  OTPULAET  BO3MOXKHOCTH  HMCIIOJIb30BAaHUS  HEMpPOCETH B

MPaBOTBOPYECKOM JEATEIbHOCTH, OCOOCHHO B pPaMKax 3KCIEPTHU3 HOPMATHUBHBIX
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ITPABOBBIX AKTOB, IIPUXO/s K BBIBOAY O JOIYCTUMOCTH JIAIIB KECTKO OIPAHUYEHHOTO
IPUMEHEHUS TAKUX CPEIICTB.

KaruyeBbie ciioBa: BO3MOXHOCTH HEUPOCETEW, WCKYCCTBEHHBIM HWHTEJUIEKT,
HMCTOYHUK IIPaBa, HEMPOCETh, IPABOTBOPUYECKAS AEATEIBHOCTD, PUCKU UCIIOJIB30BAHMS

HelpoceTel, ITUKA MTPaBOTBOPUYECTRA.
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ON THE ISSUE OF BARRIERS TO USING NEURAL NETWORKS IN LAW-
MAKING ACTIVITIES

Tursynkulova Dinara Akhanovna, Candidate of Law, Senior Lecturer, Al-
Farabi Kazakh National University, Almaty, Kazakhstan

Abstract

The purpose of the article is to identify barriers to the use of neural networks in law-
making activities and analyze them in the scientific and theoretical aspect, but taking
into account the current Russian legislation. To achieve this goal, the article briefly
reveals the concept of neural networks, notes the high level of their development and
some of the main opportunities for using them in solving law-making problems. There
are some barriers that prevent the widespread introduction of neural networks into law-
making practice. The author associates the main restrictions with the norms of the
Constitution of the Russian Federation, which declare the people as a source of power.
According to the author, the use of a neural network in the development of draft laws
can cast doubt on the ownership of power to the people. Another barrier is associated
with the need to focus legal norms on moral and other intangible values, which the
neural network, as a mathematical system, is not able to take into account. Another

ethical barrier is associated with the delegation of power by the people to their
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individual representatives due to their personal qualities, ability and willingness to
solve state and public problems. Under this condition, the neural network's generation
and justification of law-making ideas is considered unethical. Nevertheless, the author
does not completely deny the possibility of using the neural network in law-making
activities, especially in the framework of expertise of regulatory legal acts, coming to
the conclusion that only strictly limited use of such tools is permissible.

Keywords: opportunities of neural networks, artificial intelligence, source of law,
neural network, law-making activity, risks of using neural networks, ethics of law-

making.

Bsenenue

Heiipocetn (HEMpOHHBIE CETH), SIBISIOIIMECS pE3YyJbTaTaMu peaau3alun
TEXHOJIOTUM HCKYCCTBEHHOro uHTeiekta [4, c. 143], crmocoOHbIE MMHUTHPOBATH
paboTy yenoBedyeckoro Mosra [2, c. 576], Kk HaCTOSILIEMY BPEMEHHU JOCTUIIN YPOBHS
Pa3BUTHS, 00ECIICUUBAIOIIETO BO3MOXKHOCTD BBIMOTHEHUS T0BOJIBHO IUPOKOTO Kpyra
MHTEJUIEKTYJIbHBIX 337]a4 BO MHOTHUX c(epax AesTenbHOCTH 0€3 ydacTus 4esoBeKa
WJIM K€ MPU MUHUMAJIBHOM €ro y4yactuu. W ropucnpyaeHIus craia oaHou u cdep, B
KOTOPBIX ITIPUMEHEHHUE HEUPOCETEN TTOTYUHIIO 3HAUYUTEIIBHOE PACIIPOCTPAHEHUE.

B TO ke BpeMsi MHOTHE BOIIPOCHI MTPAKTUYECKOTO NMPUMEHEHHSI HEUPOCETEN B
IOPUCTIPYACHLIMKA OCTalOTCAd KpaiHe crnopHbIMU. Cpelu HUX 0CO00 BBIAEISIIOTCS
BOIIPOCHI MPABOTBOPUECKOM AESATENBHOCTH KaK c(epbl BO3MOXKHOTO MPUMEHEHHUS
HeWpoceTen, riae MOoTeHIMal KpaHe BBICOK. Ero peanusanuu, OIHAKO, MPEMATCTBYET
MHOECTBO 0aphepoB, MPEUMYIIIECTBEHHO, HOCSIIINX MTPaBOBOM XapakrTep.

BrlisiBieHHE M aHAIU3 NOJ00OHBIX OapbepOB B HAYYHO-TEOPETUUECKOM aCHeKTe,
HO C Y4ETOM JEHCTBYIOLIETO POCCHUKMCKOrO 3aKOHOAATENIbCTBA — LEJIb HACTOSILEH
CTaTbHU.

OcHoBHasl YacTh

B oGnactu mpaBoTBOpYECTBA MOTEHIHMAT HEUPOCETEH MOXKET OBITh peain30BaH

IIpr PCHICHNHU MHOKECTBA 3a1a4, B TOM YHCJIC, IIPU:
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- IOATOTOBKE MOSICHUTEIBLHOM 3alMUCKY MPOEKTa HOPMATUBHOI'O TPABOBOIO aKTa
(manee — HITA);

- COIMAJTLHO-KOHOMUYECKOM 000CHOBAHUY;

- HICHTU()DHUKAITIN BO3MOXHBIX TTPABOBBIX KOJUTH3HH;

- BBISBJICHUU OHIMOOK TEXHUYECKOTO XapakTepa B TEKCTE HOPMATHBHOTO
npaBoBoro akt (nainee — HITA) [3, c. 135].

Cka3zaHHOE OTpakaeT HAIWYHAE OINPENCIEHHBIX APTyMEHTOB B TIOJIb3Y
BHEJIPEHUSI HEUPOCETEN B MpaBOTBOpUECKUil mpouecc. OHAKO, TAKOMY BHEIPEHUIO
MPENATCTBYET CYIIECTBEHHBIN Oaphep — OTCYTCTBHE €IMHCTBA B3IJISIIOB HA BOMPOC
MIPABOBOTO PETYJIMPOBAHUS UCIIOJIB30BAHUS TEXHOJIOTHI HCKYCCTBEHHOTO HMHTEIICKTA
[5, c. 40].

N3510KeHHOE MPEICTABISIETCA CIPAaBEIIMBBIM U NPUMEHUTENBHO K Poccun, u
MIPUMEHUTENBHO K APYTUM TocyaapcTBaM. Bee 3To He 1mo3BoJsieT BhIpaboTaTh HEKHA
00U MOX0/1, KOTOPBIM MOT Obl OBITH IPUMEHHUM €CJIM HE BO BCEX, TO, BO BCIKOM
clydae, BO MHOTHUX TOCyAapCTBax, KakK, HampuUMeEp, IMOIXOJ K PEryIUpOBaHUIO
TPaJUIIMOHHOTO 3aKOHOJATEIbHOro Tmporecca. O4eBUIHO, UYTO B ATUX YCIOBHUAX
MPEJCTABIACTCS HE TOMYJSIPHOM W TpaKkTUKAa 3aUMCTBOBAHUS TOJOKHUTEIBHOTO
3apyOeKHOTO OMBITA, & TAKXKE €ro MIMPOKOE PACTIPOCTPAHEHHE 110 MUY .

[TapagokcalibHO, HO UHTEPEC OTEYECTBEHHBIX UCCIIeA0BaTENEH K MpoOIeMaTUKe
HCIIOJIb30BaHUS TEXHOJIOTUH MCKYCCTBEHHOTO HHTEIEKTa B MPABOTBOPUECKOM,
0COOEHHO 3aKOHOJIATEJILHOM Ipoliecce, OTHOcUTeNbHO Mai [3, ¢. 134]. To ecth cama
no cebe mpodseMa BHEAPEHUs HEUpOCETe B MPaBOTBOPYECKHN MPOILECC AAKE Ha
HAy4YHOM YPOBHE pa3zpaboTaHa HeAoCTaTo4HO. M B 3THUX yCIOBHSX HEHpOCEeTH HE
MOTYT CTaTh 3HAUUMOM COCTABJISIIOIECH MPABOTBOPUECTBA HA BHICIIIEM YPOBHE.

Ecte ®w HekoTopele KOCBEHHBIC Oapbepbl, OOYCIOBJICHHBIE HOPMaMHU
Konctutymmuu P® [1]. Tak, cT. 3 B KauecTBe €IMHCTBEHHOI'O HWCTOYHUKA BJIACTH
MPOBO3IJIAIIAETCS MHOTOHALMOHAIBHBIA HapoJ Poccuu, KOTOpBIM CBOIO BIIACTH
peanu3yeT HENOCPEACTBEHHO, a TakKe OIOCPEJOBAHHO — 4Yepe3 OpraHbl

roCyJIapCTBEHHOM BJIACTH M MECTHOI'O caMOympaBieHusa. 1 XOTsS B JaHHOW CTaTbe HE
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COJIEPKUTCS 3alPETOB B IIJIAHE OPraHU3ALMHU MPABOTBOPYECKOIO MPOLECCA, MPIMOE
yKa3aHUe Ha HapoJ, KaK UCTOYHUK BJIACTH, O3HAYAET, YTO MMEHHO OH IIPaBOMOYECH
OCYILIECTBJIATh 3aKOHOAATEIBHOE pPETYJIMPOBAaHME, B TOM YHCIE B JMLIE
IIPEACTABUTENBHBIX OpraHoB. [103TOMy MCIOIB30BaHUE HEMPOCETEM, TaKE B PAMKaX
pELICHUs] OT/EIbHBIX, HO 3HAYMMBIX 3aKOHOTBOPUYECKHUX HJEW, CIOCOOHO MOCTAaBUTH
II0J] COMHEHUE YKAa3aHHYI0 HOPMY, YTO KOHEYHO HEJIb3s CYUTATh JOIYCTHUMBIM.
IToaTOMy paccMOTpeHHass HOpMa BIIOJIHE 3aKOHOMEPHO MOKET PaCLEHUBATHCS Kak
HEKOTOPOE KOCBEHHOE IPEIATCTBUE JJIsI BHEAPEHUS HEMPOCETEN B 3aKOHOTBOPYECKUI
IIpOIIECC.

[Ipu  oOcyxneHun  BO3MOKHOCTEH  TpPUMEHEHUsT  HeWpoceTe B
IIPABOTBOPYECKOM IPOLECCE BOZHUKAIOT U IPYTHE CIIOPHBIE BONPOCHL. B yacTHOCTH,
HE BIIOJIHE TIOHATHO, KAKUM UMEHHO 00pa3oM JIOJKHO 00€CIIeYrBaThCsl COOTBETCTBHE
pa3pabaThiBaéMbIX IpPH IMOMOIIM HEWpOCeTell HOPM YCTOSBIIMMCS B OOUIECTBE
HPABCTBEHHBIM OpHUEHTUpaM? A Bellb UMEHHO HPaBCTBEHHOCTh, COIVIACHO 4. 3 CT. 55
Koncturyuuu PO, 0THOCUTCS K TEM LIEHHOCTSIM, HEOOXOIMMOCTBIO 3aIIUTHI KOTOPBIX
MOT'YT 0OOCHOBBIBATHCSI OTPAHUYEHUS TIPAB U CBOOO YETIOBEKA U IPaKJaHUHA.

Bonpoc HpaBcTBEHHOCTH akTyanu3upyercs U B 4. 4 cT. 67.1 Koncruryunu PO,
COTJIACHO KOTOPOM, HPABCTBEHHOE Pa3BUTHE I€TEW HAXOAUTCA B YMCIIE IIPUOPUTETOB
POCCHICKOM TOCYIApCTBEHHOM MOJUTUKU. B CBSI3M C 3TUM MOSIBISETCS BOIPOC O TOM,
HACKOJIbKO HEMpOCeTh, TeHEpUpPYIOLasi IPaBOTBOpUECKUE UIeH U (HOpMyIHpyroIas
KOHKPETHBIE MIPABOBBIE HOPMBI, OYJIET CIOCOOHA YKa3aHHbIN HIOAHC y4eCTh?

[TomMmumo HpaBCTBEHHOCTH, OCHOBHOW 3aKOH CTPAaHbl CONEPKUT YIIOMUHAHUE U
MHOTMX JIPYTHX LEHHOCTEH HEMATEPHUAIBHOIO XapakTepa, KOTOPbIE BPsAJ JUM MOTYT
ObITb TEPEHSATHl U YYTEHbl HEHPOCEThI0, OCHOBAaHHOM Ha ONpeIeleHHBIX
MaTEeMaTHYECKUX alTOPUTMax, B KauecTBE HEKUX OOSA3aTEIbHBIX OPHEHTHUPOB,
MOUIEKAIIMX YUETY B IPABOTBOPUYECKOM ITPOLIECCE.

Hu B Poccun, Hu 3a pyOexkoM, e nogoOHbIe [IEHHOCTU TOXKE MPU3HAIOTCS B
TOM WJIM MHOM BHJI€, OTBETHI HAa YKa3aHHBIE BOIIPOCHI MMOKA HE HaiaeHbl. OTcroaa u

B€CbMa OI'paHUYCHHOC HCIIOJIb30BAHUC TEXHOJIOTUM HNCKYCCTBCHHOI'O MHTCIIJICKTAa U
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HEWPOCETEN, B YACTHOCTH, B IPABOTBOPUYECKOM IIPOLIECCE HA YPOBHE BBICIINX OPraHOB
BJIACTH.

C y4€TOM M3JI05KEHHOT'O, HEJb3sl HE COTJIACUTHCA C TEMHU aBTOPAMH, KOTOPBIE
CUMTAIOT O0s3aTeNIbHBIM YCIIOBUEM IMPUMEHEHUs HehpoceTu it paspadorku HITA
COXpPAaHEHHE B KaueCTBE OTBETCTBEHHOIO CYOBEKTa COOTBETCTBYIOIIETO JIMIIA,
HaJEeNEHHOTO HOPMOTBOPUECKUMU ITOTHOMOYHUSIMH, 3aKPETIJICHHUE 32 HUM 00513aHHOCTH
MPOBEPSTH PE3YJbTAT FeHEPaAllMi HEHPOHHOM ceThio TekcTa HITA [2, c. 577]. B Takom
Cllyyae pedyb MOXET BECTHUCh TOJBKO O TOM, YTOOBI HEKOTOPYIO 4YacTh 3ajad
YIIOJIHOMOYEHHBIE Ha OCYIIECTBIEHUE MPABOTBOPUYECKUX (PYHKIIMI TUA BBITOIHSIH
IIpY IIOMOIIM HEHUPOCETH, KOrAa IOCIHEAHAS SBJIICTCA JIMIIb BCIIOMOTIaTEIbHBIM
MHCTPYMEHTOM, HO HHMKaK HHM CpPEICTBOM, ITO3BOJIIIOIIMM 3aMEHHUTHh 4YEJIOBEKAa B
kauecTBe aBTOpa (paspadorumka) HITA. OueBunHO, UTO MPUMEHEHHE HEHPOCETH B
YKa3aHHOM KOHTEKCTE O3HA4aeT CTPEMIICHHE K COKPAIICHHUIO TPYL03aTpaT B XOAEC
MIPaBOTBOPUYECKON PabOTHI.

B03MO0XKHO, Takoe NPUMEHEHHE IIOMOXKET MHHUMHU3UPOBATH U HEKOTOPBIC
HeraTuBHbIE 3((EKThl Tak Ha3bIBAEMOro yenoBeueckoro (akropa. Ho B mrobom
Clydae, OTBETCTBEHHBIM 3a KOHEUHBIA pE3yJbTaT IPAaBOTBOPYECTBA JOJIKEH
OCTaBaTbCs YEJIOBEK.

OmuH W3 BO3MOXKHBIX BapUaHTOB HCIOJIB30BAHHUS HEHUPOCETEM B paMKax
MPaBOTBOPUYECKOMN JCSITEIBHOCTU CBSI3BIBACTCS C pa3paboTkoi moa3akoHHbIXx HITA B
LEAX MCIIOJIHEHUS BHOBB NPHUHATHIX 3aKOHOB. B Takom ciyyae B LeIOM 3aj1aya
ITOA3aKOHHOTO PETYJIMPOBAHUS OKa3bIBAETCS OTYACTH YNPOWEHHOM [2, c. 577-578].
OpnHako 1 37€Ch UMEIOT MECTO OTPAHUYEHHUSI, BO MHOTOM CXOKHE C TEMH, O KOTOPBIX
TOBOPWJIOCH paHee, BeAb IOA3aKOHHBIM IPABOBOM AaKT 3a4acTyl0 HMEET TOT XKE
XapakTep, 4TO M akT 3aKOHOAATEelbHBbIM. bosiee TOro, yTOUYHEHHE COIEpIKAHUS
3aKOHOJATEIbHBIX HOPM M pErIaMEeHTalMs NOpsAJKa WX NPUMEHEHHUS 3a4acTylo
OKa3bIBaETCS ropaszao 0oJiee CI0XKHOM 3aaueii, HexXeNn pa3padoTka 3aKOHa, KOTOPBIHA

YCJIOBHO MOKET HOCUTh PAMOYHBIN XapakTep.
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C yu€rom ckazaHHOro, Oojieeé BEpOSTHHIM U HEOOXOIMMBIM BapHAHTOM
IPUMEHEHUSI HEMPOCETEN B MIPABOTBOPUECKOM JEATEIBHOCTU BUIUTCS MPOBEICHUE C
UX TOMOIIBIO 3KcnepTusbl yxe npuHAThIX HITA 5mmbo mnomyiexanmx HPUHATHIO
npoektoB HITA [2, c. 578]. Ilpuuém Takasi 3KcClepTH3a MOXKET KacaThbCid Kak
3aKOHOJATEeIbHBIX, TaK U Toa3akoHHBIX HITA (mpoekTo HITA).

B kayecTtBe OZHOTO M3 BAapUAHTOB MCIIOJIB30BaHUS HEUPOCETH IS LENEH
PaBOTBOPYECTBA B JIUTEPATYPE BhIACIICTCS U POPMYIMPOBAHUE B aBTOMATUYECKOM
pexuMe TpeioKeHnil o npuHsATAU HOBbIX HIIA wiam o BHeCEHMM H3MEHEHUN U
JOMoJIHEHUH B yxke aeictpytomme HITA, npuuém ¢ yuétom o0CyKaeHui rpax1aHaMu
COOTBETCTBYIOIIUX IMPABOTBOPUYECKUX HMHULMATUB [2, ¢. 578]. Cuurtaem, 4TO 3TO
HanOoJiee CIIOPHBIN BapUaHT MCIOJb30BaHMs HEMpoceTel 1o psay MPUYMH.

PazpabGateiBass Tor wim uHod HIIA, uenmoBek, Tak WM HWHA4Ye, YUYUTHIBACT
BO3MOKHOCTH TOHUMAaHHUS 3aKpEIUIIeMbIX HOPM, BO3MOXHOCTH U YJ00CTBa HX
IIPAKTUYECKOIO0 NPHUMEHEHHUs. boriee TOro, Henp3s HE NPU3HATH U YYHUTHIBAEMBIN
acHeKT Le1ecoo0pa3HOCTU: HE KaXK/ble OOLIECTBEHHbIE OTHOIICHMS 1I€JIeCO00pa3HO
pErjiaMeHTUpPOBaTh HOPMATHUBHO, TaK KaK MPaKTUYECKH J00as HOpMa MPSAMO WIIU
KOCBEHHO MPE/IO0JIaraeT BO3JIOKEHUE Ha KOr0-IM00 00s13aHHOCTEM, OTBETCTBEHHOCTH,
OTpaHUYMBAET B OMpENEIEHHONW cTerneHu cBobomy. M mo 3Toil mpuymHe CyOBEKTHI
MPaBOTBOPYECKOM JIEATETBHOCTH CTPEMSTCS JIOCTHUYb ONPEIEICHHOro OajiaHca
MHTEPECOB JHMYHOCTH, OOILECTBA, IOCylapcTBa, B TOM YHCIE MYTEM OCTaBJICHHUS
HEKOTOPBIX aCMEKTOB OOIECTBEHHBIX OTHOIICHUN O€3 JIeTaJbHOr0 PEryJupOBaHMS,
YTO COXPaHSAET BO3MOKHOCTh AeUCTBUS (0€31€MCTBUS) IO CBOEMY YCMOTPEHHUIO.

Bonpoc BHeapeHus HEHWpPOCETEM B NPAaBOTBOPUECKUM ITPOLECC, MOMXKHO
noyiaraTth, B 0003pUMOM TMepcHeKkThBe OyAEeT OCTaBaTbCsl BECbMa CIIOPHBIM,
3aTPYJHUTENIBHBIM JJISl PEIIEHUST W 10 pAay JAPYruxX MNOpUYdH. Tak, CIIOXKHO
MPEeJICTaBUTh, YTO HEMPOCETh CMOKET /1aBaTh aJICKBATHYIO OLICHKY 11€71€cO00pa3HOCTH
MpPaBOBOM  perjaMeHTallMd MHOTHUX AacCHEeKTOB OOIIECTBEHHBIX OTHOLIEHUH,
OCTAIOIIMXCA HEyperyJIHpoBaHHbIMU. (OJHOBPEMEHHO C JTUM OHa MOXET

IreHEPHUPOBATh M HCOIPAHNMUYCHHOC KOJINYCCTBO HOPMOTBOPUYCCKUX Hjleﬁ, HO BCC UACHU
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HE MOTYT CTaTh MPEAMETOM PACCMOTPEHHUS B OpraHax BJIACTH M JaXKE MPEIMETOM
00I11IeCTBEHHOT'O 00CYKJICHHUS.

C npyro#i CTOpOHBI, TAKME BO3MOKHOCTH MOTYT OTYACTH MO3BOJIUTH YCTPAHUTh
MHOTHE HEIOCTAaTKH TPAJUIIMOHHOTO MPAaBOTBOPUYECKOIO Mpolecca, sl KOTOPOro
CBOMCTBEHHA JJIUTEIILHOCTD.

B mo0oMm ciiyuae Oapbepbl, OrpaHUYMBAIONINE MPUMEHEHUE HEHpoceTell B
IIPaBOTBOPYECKOM IIPOIECCe, HACTOJIBKO 3HAYMMBI, YTO HE BBI3BIBACT HHMKAKHUX
COMHEHHM, YTO U MPOIECC OOCYKJECHHSI BOMPOCOB PErIaMEHTALIMM HUCTOJb30BaAHUS
HelipoceTeld B 3aKOHOTBOPYECKOM IMPOIECCE HA BBICIIEM YPOBHE MOXET 3aHSTh
ronbl [4, ¢. 145]. XOTsa HEIb3sl UCKIIOUNTh U IMPHUHATHUS KaKMX-THOO MOCIICITHBIX
pELICHNUN.

He MoxeT OBITH CHAT C MOBECTKM M BOIIPOC OMNpelelieHus CcyObeKkTa,
OCYIIECTBJISIIONIETO  BOJICU3BSABJICHHWE TIpU  MHOpMOTBOpYecTBe. B pamkax
TPaIUIIMOHHOTO MPABOTBOPUYECKOTO MPOoliecca TAKOBBIM CYObEKTOM BBICTYHAET JIMOO
caM HapoJ, TM0O0 YIIOJTHOMOYECHHBIC UM OpPTraHbl U (WJIK) TOKHOCTHBIC Juia. [Ipuuem
OHM OCTAaIOTCS OTBETCTBEHHBIMH HE TOJIBKO 3a Ppe3yJbTaThl HOPMOTBOPYECKOU
NEATEeIbHOCTH, HO BO MHOTOM M 3a BBIJIBUKEHHE KOHKPETHBIX uaeh. Takas
OTBETCTBEHHOCTh HE BCETJa HOCUT CYry0O IOPHUIMYECKHIN XapaKTep; 3a4acTylo, OHa
SABJISICTCSL TOJUTUYECKOW, COLMAIBHOM, MOpPAJbHOW, TaK WA WHAYE BBIPAKAICh B
0OIIIeCTBEHHON TOJICP)KKE WM KPUTHKE (CO CTOPOHBI oOImecTBa (dJIeKTopaTa),
rocyJ1IapcTBa, rOCyAapCTBEHHBIX, MOJUTUYECKUX, OOIIIECTBEHHBIX AesiTenei). B Takux
YCJIOBUSAX  HAJICNIEHHBIA  BJIACThIO  MHAWBHUJ WM  KOJUIGKTUBHBIM  OpraH,
YIIOJJHOMOYCHHBIM Ha MpPaBOTBOPUYECTBO, B OMNPEACIEHHOW CTENEHU CTPEMHUTCS
YIOBJIETBOPATH OKUJIAHUS DJIEKTOPATA WU UHBIX 3HAYUMBIX CYOBEKTOB (PYKOBOJICTBA
MapTUH, TMapJIaMEHTCKOTO OOJIBIIMHCTBA, TJAaBbhl TOCyJapcTBa M TIp.). Takas
0COOEHHOCTh MPUCYIIA UCKITIOUUTETHLHO YeNToBeKy. M 04eBUIHO, UTO B TAKOM ClTydae
MMEIOT MECTO OIpeeiEHHbIE COIUAIbHBIE OPUEHTHUPHI, B TOM YHUCIE MOpPaJIbHO-

HpPAaBCTBCHHEIC.
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Ecnu xe B xauecTBe MCTOYHHMKA HUIEH OyJET HCIONb30BAThCS HEHPOCETh, TO
COXPAHEHUE YKA3aHHBIX COLIMAIBHBIX OPUEHTHPOB OKAKETCSA IOJ BOIPOCOM, B TOM
YUCJI€ W BBUJY HEOINPENEIEHHOCTH CYOBEKTa, Ha KOTOPOIO0 MOXHO OBLIO Obl
BO3JIO)KUTh OTBETCTBEHHOCTb. (YEBUIHO, YTO 33 HOPMATHBHOE pPErYyJIUPOBAHHE
OTBETCTBEHHOCTb HE MOJXKET OBITh BO3JI0KE€HAa HCKIOYUTEIbHO HAa HOCUTENs
HMCKYCCTBEHHOTO HHTEJUICKTa, KOUM SBIIseTCA HelpoceTh. [losTomy moObie
[NOJIMTUYECKA  3HAYMMBIE  pEUIeHWs, TaKk WM HHA4e, BO3JAralTCs Ha
COOTBETCTBYIOIIMX IPEACTABUTENECH BIACTH, MMEIOIIMX TAaKOBOW CTAaTyC B CHILY
n30paHuss WIM HAa3HAYEHUS Ha  JIOJDKHOCTh, OOYCIIOBJIEHHOTO  JIMYHBIMH,
npo(hecCHOHABHBIMU, COLIMATIBHBIMU, MTOJUTUYECKUMH KaueCTBAMHU, JOCTUKECHUSIMH,
HaMEPEHUSIMHU.

WHpIMU cTOBaMU, MOAAEPHKKA B I10JIb3Y TOI'O WIM UHOTO ITPEACTABUTEIS BJIACTH,
JOIYIIEHHOTO K YYaCTHIO B 3aKOHOTBOPYECKON JIEATEIbHOCTH, O0YCIOBIUBAETCS €TO
JUYHOW CIMOCOOHOCTBIO M TOTOBHOCTBIO TMPEMIOKHUTh M PEaIu30BbIBaTh (BO
B3aUMOJICUCTBUH C JPYTUMU MPEICTABUTEISAMHU BIACTU U HAPOJIOM) T€ UJEU, KOTOPBIE
HE0OXOAMMBI TOCYJapCTBY M collMyMy. B citydae ke, Korja Takoro pojaa ujaeu OyayT
TreHEPUPOBATHCA HEUPOCETHIO, @ CAMH YJIEHBI 3aKOHOIATEIbHBIX OPraHOB OYyAYT JIUIIb
NPEACTABIATh UX JJII PACCMOTPEHMs, 3aKOHOMEPHO BO3HUKHET BOIPOC O TOM,
JOCTOWH JIM KaXXIbI U3 MPEACTABUTENECH 3aKOHOIATEIbHBIX OPraHOB IIPUCBOCHHOIO
€My BBICOKOTO BJIACTHOTO cTaryca. KoHeuHo, 3TO Bompoc ATUYHOCTH [8, c¢. 79],
pa3MbIIUICHHE HaJ KOTOPBIM 3aCTaBIsieT MPUWTH K BBIBOJY O HENPUEMIIEMOCTH
MCIIOJIb30BaHUSI HEMPOCETH KaK MOJHOLEHHOTO UCTOYHHUKA MPABOTBOPUECKUX HJICH.

BecbMa cHopHBIM SIBIISIETCS U BOIPOC LIEJIECOOOPA3HOCTH MPUMEHEHUS
HEWpOCETEN B PEIICHUM HEKOTOPBIX APYTHX CIEHHMANBbHBIX 3a1ad MPaBOTBOPUYECKOMN
NeSTeTPHOCTH, OCOOEHHO C OpHEHTAIlMed Ha TPATUIMOHHBIA 3aKOHOTBOPYECKUN
MpoIiecc, BKJIIOYAIONUH B ce0s, B TOM dmcIie, opuUIlMaIbHOE OOCYXKIEHUE HIEH,
BHECEHHME TPEIJIOKEHUA M 3aMEUaHUW OTHOCHUTENIbHO MPEIJIOKEHHOTO MPOEKTa,

roJIOCOBaHUE (MOIepKKa UIIM OTKJIOHEHHE TTpoekTa) [6, ¢. 228-230].
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[Ipennonaraercs, 4To WIEHBI 3aKOHOIATEIBHOTO OPraHa, pacCMaTPUBasi TOT UIIU
MHOW  3aKOHOMPOEKT, BbICKA3bIBAIOT COOCTBEHHYK IO3MIHMIO, BO MHOI'OM
OOyCJIOBJIEHHYIO OMNOpPOM Ha HWHTEPEChl M OXUIAHUS DJJIEKTOpaTa, a TaKXKe Ha
COOCTBEHHOE BHJEHHUE TpobieMbl. B Takux mpouegypax [goCTUTAeTcs U
ONpenenEHHbId KOHCEHCYC. 11 MMEHHO B 3TOM COCTOMT CYThb JE€MOKpaTuHu. MHbIMU
CIIOBaMH{, HWHJIMBUJ, HAJCIEHHBIM 3aKOHOTBOPYECKOM  BJIACTBIO,  COBEpIIAs
BOJICU3BSABIIEHUE OT CBOETO JHIA, IPEICTABISIET MHTEPEChl CBOETO HapoAa U (WIJH)
MOJINTUYECKOW MapTuu (4acTh Hapoxaa). B ciywae ke, korjga B HOPMOTBOPYECKUN
npoiuecc OyayT HMHTErpUpPOBaHbl HEHUPOCETH, 3HAYUMOCTH COOTBETCTBYIOILEIO
00CYyXJI€HUSI MOKET OBITh BOBCE HUBEIMpPOBaHa. YMecTHO Jiu 3107 [lonaraem, yto B
YCIOBHSIX JEMOKPATHUYECKOr0 rocy1apcTBa U 00IIecTBa HE yMecTHO. [ymaercs, uto
JemyTaTbl M CEHAaTopbl, 00CyXJas  3aKOHOTBOPYECKHE  HUAEH,  JIOJDKHBI
OpPUEHTHPOBATHCS HAa COOCTBEHHYIO MO3MIIMIO, HA OKUIAHUS MPEICTaBISEMbIX UMHU
(dpakuuii, 37€KTOpaTa, HO HU B KOEM Cllydae HE Ha «IO3ULHUI0 HeilpoceTn». B 3ToM
TOKE BUJATCS STUYECKUE OApbEPBI.

B nuteparype oTMeqaroTcss 1 HEKOTOPbIE APYTHe ciaadble CTOPOHBI HEMpOceTeH,
KOTOpbIE TOTEHLHATBHO MOTYT OBITh HMCTOYHMKAMH YyIpo3 Jake B paMKax
IIPAaBOTBOPYECKOU JEATEIBHOCTH. B 4acTHOCTH, OTMEYaeTcs HENpO3pavyHOCTh M
OTCYTCTBUE OOBACHHUMOCTH UX pEUICHUI: Takue peleHus 00yCIOBINBAIOTCS
CIO)KHBIMM  HEMPOCETEBBIMH  AJITOPUTMAaMM M, 3a4acTyl, HE IOAAAITCA
YEJI0BEYECKOMY TOHMMaHup. Kpome Toro, HEHpPOCETh ONEPUPYET BeCbMa
OTPAaHUYEHHBIM CIEKTPOM 3HAHWM, NPUYEM B ONPEACIEHHOM KOHTEKCTE, TaM, TZIE
uHpoOpMalusl CTPYKTypUpPOBaHA M MOXKET OBITh IpPEJICTaBICHAa U MCIOJIb30BaHA B
paMKax 4E€TKHX aaropuT™Mos [7, c. 217].

YKa3aHHbIE HEIOCTATKA HEUPOCETH, IO MHEHUIO ABTOPA, HOCIT HE BPEMEHHBIN
XapakTep; OHM B TMPHUHIMIIE HEUCKOPEHHUMBI B 00O03pUMOM mepcrnekTuBe. B
000CHOBaHUE ATOr0 TE3UCA MPUBEAEM B TPUMEP HEOOXOIMMOCTh YUETa HPABCTBEHHBIX
OpPUEHTHPOB, KOTOPBIE MPUHSATHI B 001IecTBe. B TaHHOM citydae He Tak Ba)HO, O KaKHX

HMCHHO HPABCTBCHHLIX OPHUCHTHUPAX I/II[éTCSI p€4b; OCHOBHaA CYTb B TOM, 4YTO
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HPABCTBEHHOCTh HE MOKET MOJaBaThCs OTPAKEHUIO B MATEMATUYECKHUX aITOPUTMAX,
Ha KOTOPBIX OCTPOEHBI HepoceTh. U eciin pelieHne 4enoBeKa SBIAETCS MOHATHBIM
JIPYTUM TPEACTABUTEINISIM COLIMyMa, TO PEUICHUE, CTEHEPUPOBAHHOE HEMPOCETHIO, U
€ro JIOTMKa, IIOHATHA 4YEJOBEKY BpsA JIM MOXKET ObITh, OCOOEHHO €ecliu
OPUEHTUPOBATHCA UIMEHHO HAa TaKHE€ HEMATEPUATIbHBIE IEHHOCTH.

OrpaHn4eHHOCTh MAaHHBIX TOXKE BPSA JU CTOUT COpachiBaTh CO CYETOB.
Heiipocetrs omepupyer mauiib ToW wuHpOpMalmen, KoTopas JOCTyIHA I HeE.
COOTBETCTBEHHO, KOHTEKCT KOHKPETHOIO HMCTOPUYECKOTO JTama, KOHTEKCT
KU3HEHHOT'O OIbITA, KOHTEKCT OKUJIAHUM AJIEKTOpaTa BpsJl JIU MOKET ObITh YUTEH. B
KOHEYHOM HWTOT€ OOJBIIMHCTBO MPOOJEM U COOTBETCTBYIOIIMX OrPAHUYECHUN
WCIIOJIb30BaHUsl HEHMPOCETEN B IPABOTBOPYECKOM IIPOLIECCE CBOAUTCA K BOMNPOCY
ATUYHOCTU [8, c. 79], KOTOpBI HE MOPEACTABISAETCS BO3MOXKHBIM PEIIUTh TAKUM
o0pa3oM, 4TOOBl HEMPOCETh CTaja IMOJTHOLIEHHBIM MHCTPYMEHTOM, IO3BOJISIOIINM
CO3/aBaTh MTPaBOBbIE HOPMBI /ISl pETJIaMEHTAIIMU TIOBEICHHSI YEI0BEKA.

3akioueHue

YpoBeHb  pa3BUTHSL  HEMPOCETEM  MO3BOJIET WX  HKCHOOJIb30BaTh B
MPaBOTBOPYECKOMN JEATEIBHOCTH, OJHAKO B LIEJIOM JI€JIETUPOBAHNUE MPABOTBOPUECKUX
3a/lay HEMpOCEeTsIM OCTaéTcs KpallHE PHUCKOBAHHBIM. Takue CHUCTEeMbI, Oymydu
OCHOBAaHHBIMU Ha MaTEMATUYECKUX aJITOPUTMAX, BPsI/I JIU CLIOCOOHBI 00ECIeUUTh yUeT
MOpaJIbHO-HPABCTBEHHBIX LIEHHOCTEN B paMKaXxX MPaBOBOT0 PETYJIMPOBAHUSA.

Hpyroii ©Oapbep CBs3aH C BONPOCOM NPHUHAAJIEKHOCTH BIACTH M €€
peanusanuen. llepenaya onpenenéHHbIX NPABOTBOPYECKMX 3a1ad HEUPOCETH, B
YaCTHOCTHU 3a/1a4u ((OPMHUPOBAHUS MPABOTBOPUECKUX UJIEH WM MOATOTOBKU MO3UIIUN
IUIsl OOOCHOBaHMS UAEH B X0J€ OOCYX JCHHS B 3aKOHOJATEILHOM OpraHe, CrocoOHa
MIOCTaBUTh M0OJI COMHEHHE HE TOJIBKO HAJIMYME PEAbHOM BIACTH Y COOTBETCTBYIOIIETO
cyOBeKTa, HO U MOPOJIUTH BOIPOC O TOM, HACKOJIBKO TAKOW CyOBEKT JOCTOMH OBITH

MPEJICTAaBUTENIEM Hapo/ia BO BJIACTHBIX CTPYKTypax.
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M3m0keHHOoe 00OCHOBEIBACT A0IMYyCTUMOCTL JIMIIb JKCCTKO OI'PAHUYCHHOTO
HCIIOJb30BaHUA HeﬁPOCGTCﬁ B paMKax HpaBOTBOp‘{CCKOﬁ JACATCIIBHOCTH. n O4YCBHIHO,

YTO JaHHas MpolsemMaTuka TpedyeT 00ee OCHOBATEIbHBIX HAYYHBIX UCCIIEIOBAHUN.
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VJIK 340.11

COOTHOIIEHUE KATEIOPUH «OBSI3AHHOCTb» Y
«OBSI3ATEJILCTBO» B COBPEMEHHOI TEOPUM ITPABA

Tanumon OJier BragumupoBuy, K.10.H., 101eHT, MOCKOBCKHIi
rocyiapcreeHHbii wpuandeckuidi yaupepcuretr umenu O.E. Kyraguna,
MockBa, Poccusi, tborodsc_krd@yandex.ru

AHHOTALIMA

Kareropuu «o0s3aHHOCTE» U «00s3aTeNbCTBaY, ABISIONMECS (QyHIaMEHTAIbHBIMU B
paMKax TEOpUM TOCyJapcTBa W IIpaBa, 3aTparuBalOT MPAKTUYECKH Bce cQepbl
00I1IeCTBEHHBIX IMPABOOTHOIIEHUH, YEM OMPEICIICTCS 0c00ast PoJib ATUX KaTETOPHM U
B TEOPETUUECKOM, U B MPAKTUYECKOM I1aHe. OJTHaKO B HAyKe €AMHOOOPa3HBINA MOAXO0/
K IIOHUMAaHUIO ATHUX IOHSITHM OTCYTCTBYeT. To K€ caMOe MOXHO CKa3aTh U O
3aKOHOJATEILCTBE, IJe COACPKAaHUE JAaHHBIX KaTeropui HU B OOIIEPABOBOM, HU B
Y3KOM CMBICJIE HE ONPEAEIECHO C JOJDKHOW CTeneHblo To4yHOCTH. [Ipu 3TOM
BBIACIAOTCS TPU MOAXO0JAa K PACCMOTPEHUIO HAHHBIX TMOHSATHH, aHAIU3UPYEMBIC B
cTaTbe: OOSI3aHHOCTh PAcCMaTpPUBAETCS KaK 4YacTh 0053aTEIbCTBA; 0053aTEIHCTBO
paccMaTpHuBaeTcs Kak 4acTh OOS3aHHOCTH; Tak)Ke JaHHBIC KaTeTOPUH IOHUMAIOTCS
KaK paBHO3HA4YHbIE. ABTOP MPUJAEPKUBACTCS MOCIEIHEr0 MOIX0/1a, TPEACTABIIASA CBOE
obocHoBaHue. OJHOBPEMEHHO C JTHUM B CTaThe OTMEYAETCAd M JIOMYyCTUMOCTH
MPUMEHEHUST JAPYrMX IOAXOJO0B, IA obecnedeHuss yao0CTBa IMPaBOBOTO
peryiupoBanusi. B 3Tom ciydae oOsi3aTenbCcTBa paccMaTpUBAIOTCS MMEHHO Kak
onpeIeNIEHHbIC MPABOOTHOIIEHUS (KOMIUIEKC MTPABOOTHOIIECHUH ), MPEANoJaraoiime B
TOM YHCIIC M HATM4YuE 00s3aHHOCTeH. TeM He MeHee, pa3Iudus MEXTy 00sS3aHHOCTHIO
U 0053aTeNbCTBOM, [0 MHEHHUIO aBTOpA, BCErJa OCTAlOTCS HEKOHKPETHBIMU U
YCJIOBHBIMHU, B TOM YHUCJIE BBUY UCTIOIH30BAHUS U TPUMEHUTENBHO K 005I3aHHOCTH, U
MPUMEHUTENHHO K 00513aTeTLCTBY TAKOTO MOHSTHSI, KaK «00s13aH» (COBEPIIUTH WM HE

COBEpIIaTh ONPEACIIEHHBIC ICUCTBUSA).
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CORRELATION OF THE CATEGORIES "DUTY" AND "OBLIGATION" IN
THE MODERN THEORY OF LAW

Oleg Tanimov, Candidate of Law, Associate Professor, Moscow State Law
University named after O.E. Kutafin (MSAL), Moscow, Russia

Abstract

The categories of "duty" and" obligations", which are fundamental in the framework
of the theory of state and law, affect almost all spheres of public legal relations, which
determines the special role of these categories both in theoretical and practical terms.
However, there is no uniform approach to understanding these concepts in science. The
same can be said about legislation, where the content of these categories 1s not defined
with the proper degree of accuracy either in the general legal or narrow sense. At the
same time, there are three approaches to the consideration of these concepts analyzed
in the article: the obligation is considered as part of the obligation; the obligation is
considered as part of the obligation; and these categories are also understood as
equivalent. The author follows the latter approach, presenting his justification. At the
same time, the article also notes the permissibility of using other approaches to ensure
the convenience of legal regulation. In this case, obligations are considered precisely
as certain legal relations (a set of legal relations), includinguthe existence of
obligations. Nevertheless, the differences between duty and obligation, according to

the author, always remain vague and conditional, including due to the use of such a
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concept as "duty" (to perform or not to perform certain actions) in relation to both duty
and obligation.
Keywords: civil law obligation, ought, categories of the theory of state and law, duty,

obligation, legal terminology

BBenenue

«OO0s13aHHOCTH» U «00S3aTEIBCTBOY BBICTYNAIOT OJTHUMHU U3 (PyHIaMEHTAIbHBIX
KaTeropuid Teopuu rocyaapctsa u mnpasa. O0 ux 0coOoil poiu CBUIAETEILCTBYET TOT
(akT, 4TO 3HAYUTEIbHAS YaCTh 3aKOHOJIATEIIbHBIX aKTOB COJACPKUT YIIOMHUHAHUS 00
o0s3aHHOCTSIX W (WiaM) oOs3aTe’nbCcTBAX. 10 €CTh 3TO HEOoTheMJIeMash YacTb
00I111€CTBEHHBIX MPABOOTHOILIICHU.

K coxanenuro, comepkaHue yKa3aHHBIX KATETOpUW B 3aKOHOJATEIILCTBE HE
yTOUHEHO. B Hay4HOIi 3xe TuTepaType MOoAXOAbl K UX TPAKTOBKE PA3HSITCS, B TOM YHUCIIE
M B YAaCTH ONpPENENIEHUs UX COOTHOLIEHUs Apyr ¢ Apyrom. [loatoMmy ompexnenenue
MIPaBOBOTO CMBIC/IA KaXJAOW U3 MEPEUUCICHHBIX KAaTErOpUi MPEACTaBISIET OOJIBIION
Hay4yHbIil uHTepec. [Ipu 3TOM HeEIB3sT OTpUIATh, YTO U C TOUKHU 3PECHUS PEUICHUS
MPaKTUYECKHUX POOIeM BIOpaHHAsl TEMa TOKE MPEACTABISIETCS 3HAUYUMOI.

OcHOBHaAl 4YaCTh

Bomnpoc, kacarommiicss TPaKTOBKH pacCMaTPUBAEMbIX KaTEropuid, B LEJIOM
HOCUT OOIIETEOPETUYECKU XapakTep, a IOTOMY MOXET OBITh pPAacCMOTPEH B
KOHTEKCTE MPAKTUYECKH JIFDOOW oTpaciu mpaBa (3akoHoJaTeabcTBa). OTHAKO CTOUT
CKa3aTh, 4TO 00 00s3aTenbCcTBaxX 4Yalle BCEro TOBOPUTCS MMEHHO B KOHTEKCTE
IPaKJAHCKOTO TpaBa, a MOTOMY MMEHHO 3Ty OTpacib 3aKOHOJATEIHCTBA YMECTHO
3aTPOHYThH B MEPBYIO OUYEPE/Ib.

I[. 1 ct. 307 TK P® [1] mmacur, yTo B crily 00s3aTENbCTBA OJIHO JIUIIO,
MMEHYEMOE JTOJDKHUKOM, 00s13aHO COBEPIIUTH B TOJIB3Y JAPYTOro JUIA, HMEHYEMOTO
KpEIUTOPOM, OTNPEICIIEHHBIC ICUCTBUS, @ UMEHHO MepeaaTh UMYIIECTBO, BBITIOJHUTD

pa60Ty, OKa3aTb YyCIIyry, BHCCTH BKJIad B COBMCCTHYIO JCATCIIbHOCTL, YILIATHUTDH
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JIEHBIH | T.II., THOO BO3JIEPKATHCS OT OMPENETEHHOTO ACHCTBUS, @ KPEIUTOP, B CBOIO
ouepesib, UMEET MPaBo TPeOOBATh OT JIOJDKHUKA UCTIOJHEHUS €ro 00s13aHHOCTH.

Hcxonas U3 3TOro yeMaTpuBaeTCs ONPeIeSIEHHOE 10 KEHCTBOBaHUE, KaK HEeKast
OCHOBa 00s3aTensCcTBA. bonee TOro, OYEBHIHBIM TIPEICTABISACTCS W HAJIUMYHC
COOTBETCTBYIOIIEH IOPUIUYECKON B3aMMOCBSI3U MEXKIy JBYMs CyOBEKTaMH
mpaBooTHOMIeHWH. [IpudaemM caMo 0053aTeTLCTBO BIOJHE MOYKHO pacCMaTpPHUBATh Kak
oOIIIECTBEHHOE MpaBOOTHOIIEHHEe. M B JaHHOM cllydae HMeEEeT MECTO HMMEHHO
MIPABOOTHOIIEHUE TPAXKIAHCKO-ITPABOBOW MPUPOIBI.

B . 2 ct. 307 I'K P® npeacrapiieH nepeyeHb OCHOBAHUM, UCXOSI U3 KOTOPBIX
BO3HMKAIOT 00s13aTebcTBA. K TAKOBBIM OTHOCSTCS:

- JIOTOBOPBI;

- UHBIE CIICJIKU;

- (hakThl NpUYUHEHUS BPE/IA;

- ()aKThl HEOCHOBATEJILHOTO O0OTaIICHUSI.

- MPOYUE OCHOBAHUS.

[IpuMeuaTenbHO, 4TO U MOHATHE 00SI3aHHOCTH B pacCMaTpUBAEMON HOPME TOXKE
YIIOMUHAETCS, HO MMEHHO B KOHTEKCTE€ MCIOJIHEHHUs 00s3arenbcTBa. [lpu sTOom
CKJIQJIbIBACTCSl BIEUYATICHUE, YTO WUMEHHO OOS3aHHOCTH SIBJISIETCS COCTaBIISIOIICH
00s3aTeNbCTBA.

B KOHTEKCTE H3JI0KEHHOTO HEJb3s HE OTMETUTh, YTO BOIPOC CYUIHOCTH
00s13aTeNIbCTB, KaK U 00SI3aHHOCTEH, y)Ke paccMaTpUBaJICsS HEOJHOKPATHO KakK CyAaMH,
TaKk U CyOBEKTaMU NPaBOTBOPUYECKOM JACATEILHOCTH, B TOM 4YHCIE B KOHTEKCTE
Konmnenimu coBepiiieHCTBOBaHUS OOIIMX MOJIOKEHUIM 0053aTeIILCTBEHHOTO MpaBa [2].
B nanHOM JOKyMEHTE YTOYHSIETCS, UTO MOHMMAaHHE 00s3aTeNIbCTBA B YKa3aHHOU
Hopme I' K P® oxBaTbIBaeT TOIBKO IIPOCTYIO CBA3b, UMEIOLIYIOCA MEXKAY JOJDKHUKOM,
Ha KOTOPOTO BO3JIOKEHA OOSI3aHHOCTh, W KPEAUTOPOM, KOTOPBIM HMEET TMPaBO
TpeOOBaHUS.

B 1o ke Bpemsi oTmedaercs, YTO MOHWMAaHHUE 00S3aTEeNhCTBA KaK €IUHOTO

CJI0KHOTO OTHONIEHHUsI, HALIO oTpakeHue B 1. 2 cT. 308 I'K PD: ecnu xaxnmas us
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CTOPOH IO JOTOBOPY HECET 00SI3aHHOCTH B MOJB3Y APYrOl CTOPOHBI, OHA CUYUTAETCS
JTOJDKHUKOM JIDYTOM CTOPOHBI B TOM, 4YTO o00si3aHa cjenath B €€ TMOJb3y |
OJTHOBPEMEHHO €€ KPEIUTOPOM B TOM, UTO UMEET MPaBo OT He€ TpedoBaTh [2].

JlymaeTcs, 9TO M3JI0’)KEHHOE B IIEJIOM MOKET OBITh IKCTPANOJWPOBAHO W HA
npyrue objacTth, IO KpailHeH wMepe, YCIoBHO. B KOHTEKCTE TeOpeTHYECKOro
OCMBICJICHUS TTPEJCTABIISACTCS YMECTHBIM TaKOU MOJX0/ K TOHUMAaHUIO 00s13aTENIbCTB.
XOTs BpS JIM MOKHO ¢ a0COJIFOTHOM YBEPEHHOCTHIO YTBEPKAaTh, YTO KMEHHO TaKOM
B3I, Hamenmud orpaxenne B ['K PO, gBnsercs equHCTBEHHO MpPaBUIIBHBIM B
IJIaHe MOHMMaHUA CHelu(UKU O0S3aHHOCTU U 00513aTENbCTBA KAaK OOIIENpPaBOBOIO
dheHomMmeHa.

YMecTtHO oOpaTuTh BHMMaHue Ha mno3uuuio Konctutyuwonnoro Cyna PO,
m3nokeHHyro B IlocranoBiaenun ot 12.07.2023 Ne 39-I1 [3], rme Obu1 ykaszaH
MPUHLIHUNHNAIBHO 3HAYMMBIA AaCHEKT, a UMEHHO TO, YTO IpaBy KOPPECHOHAUPYETCS
00s13aHHOCTh. B 3TOM CBSI3M 00S3aHHOCTH MOYKET PACCMATPUBATHCS KaK HEKOTOPOE
NOTIOJIHEHUE  COOTBETCTBYIOIIEr0o mpaBa. WM eciam  paccmaTpuBarh  JIaHHYIO
npo0JieMaTUKy HMMEHHO B KOHCTUTYIIMOHHO-IIPABOBOM AaCHEKTE, TO OO0S3aHHOCTh
MOYXHO TTOHUMATh B 00JIee IUPOKOM IIJIaHe, HeXeTu 00s13aTeNIbCTRO.

C yu€ToM HM3JI0KEHHOTO MOXXHO TOJaraTh, YTO IOpUAMYECKas 00s3aHHOCTH B
3HAYUTEIHLHOM CTETEHU COBIA/IACT C IOPUIUUECKUM 00S3aTEILCTBOM: U B OJHOM, U B
JIPYroM cilydyae MMEET MEeCTO TakodW (EeHOMEeH, KakK [OJDKEHCTBOBAHHE, XOTS B
auTepatype olpamaeTcss BHUMAaHHWE U HAa HEKOTOpBIE JAPYrHe€ 3HAUYUMbIC OTIMYMS
(mpu3Haku) 00s13aTENILCTRA.

B wactHOCTH, FopuInyecKas 00513aHHOCTh BBIPAKAETCS B CICTYIOIIEM:

- OTO KOHKpPETHasl 3aKperuiéHHasi IOpUIUYECKUMU HOPMaMU HEOOXOIUMOCTh
MTOBEJICHUS;

- eil mpucyuie I0JKEHCTBOBAHUE, BBIPAXKAIOIIEE COJECPKAHUE HOPUIUUYECKOM
00513aHHOCTH;

- 3TO cBOoeoOpa3Has Mepa He0OOXOIUMOTO ITOBEACHUS;
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- HUCIOJIHEHUE OO0SM3aHHOCTH HAIEJICHO Ha YJIOBJIETBOPEHHE HWHTEPECOB
yIPaBOMOUYEHHOTO CyOBEKTa;

- 00s13aHHOCTB SIBIISICTCS] KATETOPUYHOM, UMIIEPAaTUBHOM [8, c. 93-94].

[lepeunciieHHbIE NpPU3HAKA B LEJIOM BIOJHE MOXHO MPUYUCIHTh U K
IOPUINYECKOMY 0053aT€lbCTBY, 3@ HCKIIOYEHHEM, KaK Mbl IPEICTAaBIISIEM,
nocyenHero. Eciu 00513aHHOCTh HOCHT KAaTErOpHYHBIN, 0€3yCIOBHBIN XapakTep, TO
00513aTE€ILCTBO BO MHOTOM SIBJISIETCSI YCJIOBHBIM, BO BCAKOM CIIydae, €CiM 3a 00pasel
o0s3aTeNnbCTBA MPUHUMATh TE€ W3 HUX, KOTOPbIE MNPETYCMOTPEHbI HOpPMaMu
IPaKJaHCKOI0 3aKOHOJATENbCTBA. DTO OJJHO U3 KIIFOUEBBIX OTIIMUNN 003aHHOCTEN OT
00513aTEIbCTB.

[To3BonuM ce0e COornacuThCsl C TEMU aBTOPAMHU, KOTOPBIE pPacCMATPUBAIOT
IOPUIMUYECKYIO O0S3aHHOCTh KaK HM3HAYaJbHO HANpaBJIE€HHYIO B IMPOTUBOPEUUE C
OpUpooil  CBOOOJHOTO BOJIEU3BSABICHUSA. B 3TOM cMmbicie 00s3aTenbCTBa,
MIPE/ICTABICHHBIE TJIABHBIM 00pa3oM B HOpMax TIPakJaHCKOTO 3aKOHOAATEIbCTBA,
UMEIOT IPEUMYLIECTBEHHO JOOPOBOJIbHBIN XapaKTep, B CBOEM O0bIINHCTBE. CyObeKT
caM UX NPUHHUMAET Ha ce0s, XOTA U 3€Chb UMEIOTCA ONpeleIEHHbIE UCKIOYEHUS, B
YaCTHOCTH, 00s13aTeNIbCTBA, O0YCIOBJICHHbBIE TPUYMHEHHUEM BpE/a.

B KOHTEKCTE H3JI0)KEHHOTO YMECTHO MOJYEPKHYTh, YTO OOS3aHHOCTH TOXE
ABJISIFOTCS. BAJKHOW COCTABJISIIOIIECH TPaXAAHCKUX IPAaBOOTHOLIEHWW, BBICTYIAsl B
KauyecTBE HEKOTOPOIO OrPaHUYHUTENILHOTO Oapbepa, pa3leNsioIero rpaXKAaHCKUue U
MpOoYMEe OTHOLIEHUS, TJI€ HUMEIT MECTO HWMIIEPATUBHBIE METObl MPAaBOBOIO
PEryJINPOBAHMS U COOTBETCTBYIOLIEE TOCYAAPCTBEHHOE NpUHYXKIeHue [7, ¢. 23]. To
€CTb 00s3aTEeNbCTBO HENIb3sl paccMaTpuBaTh KaK Cyrybo TIpa)kIaHCKO-IIPaBOBYIO
kareroputo. OJIHOBPEMEHHO C 3TUM M OOS3aHHOCTb HEJIb3s paccMaTpHUBaTh Kak
KAaTEeropHIo, KOTOpasi He CBOMCTBEHHA I'PAKJAHCKOMY IIPaBY.

B oToM cMmbicie MOXHO ObII0O OBl TIPOBECTH BIIOJIHE KOHKPETHYIO
pPa3TPaHUYUTENbHYIO JIMHUIO MEXIy 00s3aTeIbCTBOM M 00s3aHHOCTHIO. OaHaKO
00s13aTebCTBA U3 MIPUUMHEHUS BPEIa OCIOXKHSIOT PEIIEHUE ITON 33a[]auH, TOCKOJIbKY

CyOBEKT HE MPUHUMAET UX I0OPOBOJILHO Ha CeO04l.
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HNutepecHbiM npencrasisercs B3 P.P. JlonotuHon, koTopas ycMaTpuBaeT B
00s3aTeNbCTBAX MPU3HAK MEPCOHU(PUITUPOBAHHOCTH, BRIPAXKAIOIIUNCS B IPUCYTCTBUU
WHIUBUYyAIBHO  OMNPEACIIEHHON, OOS3aHHOW CTOPOHBI, a TaKXKe CTOPOHHI,
YIOJTHOMOYEHHOI TpeboBaTh (CyObeKT 00s3bIBaHms) [6, . 154].

C 3TUM B3TJIS10M MOKHO COTJIaCUThCS, TTOCKOJIbKY 005I3aHHOCTH, KaK MPaBUIIO,
MPETyCMAaTPUBAIOTCS TMPUMEHHUTEIFHO KO BCEM, B TO BpeMs Kak 00s3aTeIbCTBO
pacnpocTpaHsieTcs Ha KOHKpETHOTo cyObekTa. Ho onsarth e Takoi B3risi 000CHOBaH
C OTJISIIKOW Ha HOPMBI I'PAKIAHCKOTO 3aKOHOAATEIBCTBA.

Bce n3noxeHHoe B LIEJIOM OTPaXKaeT CYUIECTBEHHYIO CIOKHOCTh MPOOJIEMbl U
CBUJIETEIBCTBYET 00 OTCYTCTBUM BO3MOKHOCTH MaKCUMaJIbHO TOYHO U OJHO3HAYHO
onucath crnenupuKy 00s3aHHOCTH U 0053aTEJIbCTBA B KOHTEKCTE UX pa3rpPaHUYCHUS.

3nech HAJO MPU3HATH, YTO JIEUCTBUTENILHO B3IJIAIbI HA (PEHOMEH 00SI3aHHOCTH
U o00s3aTeNbcTBA B KOHTEKCTE TEOpPUM TOCyJapcTBa W TpaBa CYIIECTBEHHO
pa3IMYarOTCsA, XOTS Yallle BCETO YKa3aHHbIC MOHATHS PACCMATPUBAKOTCS B KAUECTBE
4acTHOr0 W 00mero. B 4acTHOCTH, HEKOTOpbIE aBTOPBHI CUUTAIOT, YTO OOIIUM
MOHATUEM HAJJICKUT TMPU3HABATh 0053aTEIBCTBA, JAPYrHE >K€, HAMPOTUB, OOIIUM
MOHSATUEM MPU3HAIOT 00s13aHHOCTh. Hemanas 1onst paboT oTpakaeT u Ipyroil B3risi,
UCXOAS W3 KOTOPOrO YKa3aHHbIE KaTerOpUM HAJJIEKUT pacCMaTpUBaTh Kak
PABHO3HAYHBIE IO CBOEMY IPABOBOMY 3HA4EHMUIO [6, C. 155].

YuuThiBas, 4YTO OJHO3HAYHOW 3aKOHOJATEIBHOM OCHOBBI IJIsi COOTHECEHMS
YKa3aHHBIX TEPMUHOB HET MMEHHO B OOIIEMPAaBOBOM KOHTEKCTE, TO KaXKIbIA W3
MEPEUYUCIICHHBIX MOJIX0J0B MOKHO CUUTAaTh 0OOCHOBAHHbBIM.

P.P. onotuna, paccmaTpuBasi JaHHYIO MPOOJIEMATUKY, TaKkKe AKIICHTHPYET
BHUMAaHUE Ha TOM, YTO OOS3aHHOCThH MPHUHATO KOPPECIOHIUPOBATH ONPEACIEHHOMY
npaBy [6]. Tem cambim oHa BropuT Koncturynmonnomy Cymay, KOTOpBIM oOparat
0co0oe BHUMaHWE Ha JTAHHBIA HIOAHC.

OO0s13aHHOCTh COCTOUT B KOHKPETHBIX JEUCTBUSIX, KOTOPBIE 00513aH COBEPIIUTH
onpenenéHHplii cyOpekT. UTo ke KacaeTcs 00s3aTelbCTBa, TO OHO, N0 MHEHUIO

JAHHOTO aBTOpPA, IO CBOEMY CMBICIHY Oojiee OOBEMHO, COAEPKUT MHOMKECTBO
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AJIEMEHTOB, TaK WM MHAYE OTPAKAIOIIMX BOJICU3BSIBICHUE CYyOBEKTa, CBSI3aHHOE C
HEO0OXOIUMOCTBIO COBEPIICHUSI OKUJAEMbIX OT Hero aeictBuil. Y ucxons us storo,
00s13aTE€NIbCTBO TPAKTYETCA KaK MPABOOTHOIIECHUE, BHYTPU KOTOPOTO BO3HUKAIOT
KOHKpETHBIE TpaBa W o0s3aHHOCTH [6, c. 155]. Takoli momxoq K TpPaKTOBKE
00s13aHHOCTH U 00513aTENHLCTBA BeChbMa YOS TUTENEH.

BecbMa uHTEpECHBIN OAX0 AEMOHCTPUPYIOT B cBoel padoTte JI.A. JlaBbigoBa
u E.B. PsaboBa, cunras o0s3aTenbCTBO M OOSI3aHHOCTh KaK LI€NI0O€ U YacTh, TJIE
00513aHHOCTb, KaK M MPaBoO, COCTABIISIET CYTh caMoro o0s3arenscTBa. [Ipu 3Tom, 1o ux
MHEHHIO, HE Kaxzaas  O0S3aHHOCTh  NpPEJACTaBiAeT CcOOOH  KOMIIOHEHT
obs13aTenbeTBa [S].

FO.H. AnnpeeB, paccmaTpuBasi 0053aTeIbCTBO, JIEIAETCA aKICHT HAa HAIUYUHU
MPaBOBOM CBsI3W (B3aMMOCBS3M) MEXKIY KpeauTopoM U aosbkHukom [4, c. 200].
[Tomaraem, 4To Takasi CBsI3b MIPUCYTCTBYET U B ClIydae HaMMuUus o0s3aHHOCTH. [Ipruém
U B paMkKax o0s3aTeNbCcTBAa, M B paMKax OOS3aHHOCTH HMMEET MECTO Yrposa
MIpUMEHEHUsI Mep 00s13aTeIHCTBEHHO-TIPABOBOM 3aIIUTHl U OTBETCTBEHHOCTH. Bee 310
B II€JIOM MPHUCYIIE U OTHOIICHUSM, CBSI3aHHBIM C IOPUANYECKON 00sI3aHHOCTBIO.

YTo k€ KacaeTcsl MPaBOBBIX OCHOBAHUW BO3HUKHOBEHMS KaK O00S3aHHOCTH, TaK
U 00s13aTehCTBA, OHM TOXKE BEChbMa HEOJHO3HAYHBI. Tak, 005S3aTebCTBO MOXKET
BO3HUKHYTh HEJIOOPOBOJILHO, a TAKKE BBUAY HATUYUS UHBIX IOPUIUUYECKU 3HAUYUMBIX
(akTOB. DTO CBOMCTBEHHO 3a4acCTyIO U O0S3aHHOCTH.

Hano ckazaTh, 4To BOOOIE CHIEKTP MOAXOAOB K PACCMOTPEHHUIO 00sI3aHHOCTEN
U 00s3aTeNIbCTB JOBOJIBHO IHPOK. OOs3aT€TbCTBOM MOXKET HMEHOBAThCA M
00s3aHHOCTH. C IpYroil CTOPOHBI, 00sI3aHHOCTh MOXKET PaCCMaTPUBATHCS M KaK OJIUH
M3 MHOKECTBA 3JIEMEHTOB 00s13aTenbcTBa. bojiee Toro, ecTb aBTOPbI, UMEHYIOIIME B
KauecTBe 00s3aTeNhCTBA JOKYMEHT, B KOTOPOM 3adUKCHpOBaHAa OOS3aHHOCTHh WJIU
00513aTEIHCTBO O COBEPIIEHUU TOTO UM WHOTO JEHCTBUS WJIM BO3JEP>KaHUU OT HETO.
N takon HEOTHO3HAYHBIM MOJAXOJ K ONPEACICHUIO COOTHOLIEHUSI PACCMAaTPUBAEMBIX

TOHSITUI BIOJIHE 3aKOHOMEpEH [9, c. 85-86].
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3akioueHue

[IpobiiemMa COOTHOIICHUSI KaTeropuii OO0S3aHHOCTH U 00s3aTEILCTBA
COBEPILIEHHO MO-PAa3HOMY PEIIACTCS B paMKaxX TEOPUU TOCYIApCTBA W NpaBa, U B
paMKax 3aKOHOJATEJIbCTBA Pa3HbIX OTpaciiel. Eciu B paMkax Teopuu rocyaapcrsa u
paBa NPUHIUIHAIBHBIC PA3IMUUs MEXIYy OOS3aHHOCTBIO U 00S3aTEILCTBOM HE
MPOBOJIATCS, TO B PaMKax JCHUCTBYIOIIETO 3aKOHOJATEIBCTBA UMEIOTCS HEKOTOPBIE
3aKkOHOMEepHOCTU paznuuuii. B yactHoctn, B 'K P® 3akoHOmaTesnb B OCHOBHOM
OTepUpyeT MOHATUEM O053aTEILCTB, B TO BpeMs Kak B JIPYTHX OTpACIsSIX IpaBa, B
YAaCTHOCTH, KOHCTUTYLIMOHHOM  MpaBe, HMEET MECTO MNPEUMYIIECTBEHHO
ynoTpeOJieHne TOHATHUS «00sS3aHHOCTBY. VX0 M3 3TOro, MOXHO IojaraTh, 4YTO
0053aTEIILCTBO XapaKTEpU3yeTCs HEKOTOPOU nepCcOHUUIIMPOBAHHOCTHIO,
OIPENICIIEHHON OTPAHUYECHHOCTHIO BO BPEMEHHU, MPUYEM 3a4aCTYHO CBSI3BIBACTCSI C
BIIOJIHE KOHKPETHBIM ITOBEICHUEM 0053aHHOTO CyOBhekTa. O0sS3aHHOCTS K€ B O0JIbITIECH
Mepe CBOMCTBEHHA cdepe MyOJIMYHBIX TPAaBOOTHOIICHUHN U 3a4aCTyI0 HE 3aBUCHUT WJIH
K€ B MEHBIIIEH Mepe 3aBUCUT OT CaMOT'0 CYOhEKTA.

Paznuuuns mex 1y yka3aHHbIMU KAaTETOPUSIMH MPEICTABIISIOTCS MUHUMAIIbHBIMU
Y BECbMa YCJIOBHBIMH, & CXOJICTBO BBIPAXKAETCS MPEKIE BCErO B HAJTMUYUUA HEKOTOPOTO
noipkeHcTBOBaHM. Cam (DakT yrmoTpeOJIeHHs ClI0Ba «I0JDKEH» MPUMEHHUTEIBLHO U K
00s13aHHOCTH, U K 00513aTE€JIbCTBY CBUJIETEIILCTBYET O TOM, YTO OJTHO3HAYHBIX TPAHMUII,
KOTOpPBIC ObUTH OBl MAKCUMAaIBLHO TOYHBI, MEXK]Ty YKAa3aHHBIMHU KaTETOPHUAMHU ITPOBECTH
HEBO3MOXXHO. McXoas U3 3TOro, yKa3aHHbIE TEPMUHBI MPEIJIAraeTCsl pacCMaTpruBaTh
KaK TOXKJIECTBEHHBIE APYT ApyTy. OIHAKO MbI IOMTYCKAE€M U UX IPU3HAHNE B KAUECTBE

0O0IIIero U YaCTHOTO, JUIs yI00CTBa PEryIupOBaHus MPaBOOTHOIIICHUN.
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Hayunas crares

VIIK 342.734

O IBOMCTBEHHOM ITIOHUMAHWH ITPABA HATPYAB COBETCKOH
I'OCYJAPCTBEHHO-ITIPABOBOU JOKTPUHE

IMuyunpuiim JxoBanuu, Ph.D., npodeccop KOHCTUTYIIHOHHOTO U MYOJMYHOT O
npasa, Yuausepcuretr JIYUCC I'eugo Kapau, Pum, Jlanuo, Utanus,
gpicci_rim21@outlook.com

AHHOTALIUA

B craree paccmarpuBaeTcs BONPOC JIBOMCTBEHHOCTH MOHUMMAHUA MpaBa HA TPYI B
COBETCKOW TIOCYJapCTBEHHO-IIPABOBOM NOKTpUHE. PacKpbIBarOTCS KIIFOYEBBIE WJIEW,
pa3pabOTaHHbIE B COBETCKOW IOPUIMYECKOM HAayKe W MOJYyUYHUBIIME pEaU3alUI0 B
COBETCKUX KOHCTUTYIUAX 1936 1. 1 1977 r. HekoTopble HOpMBI JTaHHBIX KOHCTUTYLIUI
B CTaTh€ aHAIU3MUPYIOTCS JeTalibHO. Oco0oe BHHMaHUE OO0palieHO WMEHHO Ha
JBOWICTBEHHOCTDH IIpaBa Ha TPYA, KOTOPOE B COBETCKUU IIEPUOJ PACCMATPUBAIOCH
OJIHOBPEMEHHO M B KayeCTBE MO3UTHUBHOIO IpaBa, U B KadyeCTBE OOS3aHHOCTH.
[Tomué€pkuBaeTca MpU3HAHKUE B KAYECTBE BAXKHOM COCTABIIAIOIIECH ITPaBa Ha TPY/T TAKKE
MpaBa Ha MOoJy4YeHHe TapaHTUPOBaHHOM paboThl. C COBETCKUM OHMMAaHHUEM MpaBa Ha
TPYyJ CpPAaBHHUBAETCS COBPEMEHHOE €ro MNOHWMAaHWE, sl KOTOPOrO XapaKTEepeH
HEOTHEMJIEMbI ~ MPUHLUMI  CBOOOJBI  TpyJda. ABTOp CUYUTA€T BO3MOXKHBIM
paccMaTpuBaTh MPaBO Ha OCYUIECTBJIIEHUE MPEANPUHUMATEIIBCKONU JESTEIBHOCTH B
Ka4yeCTBE 3JIEMEHTa COBPEMEHHOIO MpaBa Ha TPy, U C YYETOM 3TOr0 MNPUXOIUT K
BBIBOAy O 0oJiee MIMPOKOM TOHMMAaHWUU TAaKOTO IMpaBa WMEHHO B COBPEMEHHOM
MIPABOBOM JOKTPUHE. ABTOP OTMEYET HNPOrPECCUBHOCTh COBETCKHUX HJIEW O MpaBe Ha
TPYA U UX 0cO00€ BIMSHUE HA PA3BUTHE MEKIyHAPOIHOTrO MpaBa, HO 0OOCHOBBIBAET
HEBO3MOKHOCTh M HEIEJIECOO0Pa3HOCTh BOILJIONICHUS ITpaBa Ha TPY/I B €T0 COBETCKOM
TMOHWUMAaHHU B YCIIOBHUSIX COBPEMEHHOW PHIHOYHOM SKOHOMUKH.

KiroueBble ¢ji0Ba: mpaBo Ha TPy, POCCHIICKOE TPYIOBOE MPaBO, CBOOOAHBIN TPY/I,
COBETCKOE TPYAOBOE MPABO, COLMAIBHOE WXKIUBEHYECTBO, TPYAOBAsI MOBUHHOCTb,

TYHESIICTBO.
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Original article

ON THE AMBIVALENT UNDERSTANDING OF THE RIGHT TO WORK IN
THE SOVIET STATE-LEGAL DOCTRINE

Giovanni Piccirilli, Ph.D., Professor of Constitutional and Public Law, LUISS
Guido Carli University, Rome, Lazio, Italy

Abstract

The article deals with the question of the duality of understanding the right to work in
the Soviet state-legal doctrine. The article reveals the key ideas developed in the Soviet
legal science and implemented in the Soviet constitutions of 1936 and 1977. Some
provisions of these constitutions are analyzed in detail. Special attention is paid to the
duality of the right to work, which in the Soviet period was considered both as a
positive right and as a duty. It emphasizes the recognition of the right to secure
employment as an important component of the right to work. The modern
understanding of the right to work, which is characterized by the inherent principle of
freedom of work, is compared with the Soviet understanding of the right to work. The
author considers it possible to consider the right to engage in entrepreneurial activity
as an element of the modern right to work, and with this in mind, comes to the
conclusion that a broader understanding of such a right is precisely in the modern legal
doctrine. The author notes the progressiveness of Soviet ideas on the right to work and
their special influence on the development of international law, but justifies the
impossibility and inexpediency of implementing the right to work in its Soviet
understanding in a modern market economy.

Keywords: right to work, Russian labor law, free labor, Soviet labor lawo, social

dependency, labor service, parasitism.
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BBenenue

[IpaBo Ha Tpyn sBisieTcsl OAHOM U3 (QyHAAMEHTAIbHBIX OCHOB COBPEMEHHOTO
KOHCTUTYIIMOHHOTO CTPOSI M1 UMEET BEChMa Ba)KHYIO, BIIOJHE OUYEBUIHYIO YEPTY: OHO
cBoOOmHO. Takoil B3rWsAM Ha JAaHHOE MPaBO OTPaAXEH B HOPMax COBPEMEHHOTO
POCCHIICKOr0 3aKOHOIATENbCTBA, IIpexae Bcero B Konctutymuu PO [1]. Koneuno xe
JaHHOMY TIpaBy, Kak W JJIOOOMY WHOMY IIpaBy, KOPPECTOHIUPYIOTCS OTpeaeIEHHBIC
oOs3anHOCTH. OnHAKo B JIOOOM ciydae cBOOOJa JAHHOTO IpaBa COMHEHUH HE
BBI3BIBAET. TeM He MeHee, B YCIOBUSAX COBETCKOW MPaBOBOM CHUCTEMBI B3IJISIAbI ObLITU
MPUHLIUINATBHO UHBIC, YTO HE MOXKET OCTaThCs 0€3 BHUMAaHUSI.

OcHOBHaAl YaCTh

OcoObIit B3MIS HA TPYA U COOTBETCTBYIOIIEE MTPaBO, KyJIbTUBUPOBABIIUICS B
COBETCKOI TOCYJapCTBEHHO-IIPABOBO JOKTPUHE U COBETCKOM 3aKOHOJIATEINIbCTBE,
OBLJT BO MHOTOM 3aKOHOMeEpeH. Hanuune 3aKOHOMEpPHOCTEH CTaHOBHUTCS OYEBUIIHO,
€CJIM YYeCTh COUMAIMCTUYECKUN YKJIAJ SKOHOMUKM M HAMpPAaBJICHHOE HA €ro
3aKperyIeHUE MPago.

O6pamasce k Konctutyiuu CCCP 1936 1. [2], MOKHO KOHCTaTUPOBATH OCOOBII
aKIIEHT UMEHHO Ha MPUHAJICKHOCTH BJIACTU TPYASIIUMCS. ITO O3HAYAET, YTO TPY/ B
TO BpPEMsI pacCMaTpUBAJICS KaK HEYTO OOJIbIIIee, HEXKETU MPOCTO OOBEKT UITH MPEMET,
OTHOCHUTEJILHO KOTOPOTO BO3HUKAET IMO3UTHUBHOE TMpaBo. Bo MHOrom 3T0 ObLI
MCTOYHMK BJIACTH WJIM, MO KpaWHeW Mepe, (pakTtop, 0OyCIOBIMUBAIONIUN BIACTb,
MIPUYEM B MMPSIMOM CMBICJI€ 3TOTO CJIOBA.

CoBeTCKOM  roCyJapCTBEHHO-NPABOBOM  JOKTPHHE, KOTOpas  HaxoAuia
peanu3aliyio B KOHCTUTYIIMOHHBIX aKTaX, OYEBUIHO, ObLJIa CBOWCTBEHHA W JApyTas
HEMaJIOBa)XHAasi OCOOCHHOCTh — HCKJIIOYEHHE OKCIUTyaTallud 4YyXOro Tpy/Ja.
HenonmycTuMocTh 3KCIUTyaTallud YeJIOBEKAa YEJIOBEKOM IPU3HABAJIach B KauyeCTBE
OJTHOTO U3 0a30BbIX MOCTYJIATOB COLMAIN3Ma (KOMMYHHU3MA).

[Tapagokc B ToM, 4TO U Ae-(HakTo, U Je-ope TPy IpakIaHNHA UCIIOIH30BAJIO
(TO ecTh AKCIUTyaTHPOBAJIO) TOCYAapCTBO, HO TOCKOJBKY TOCYIJapCTBO C €ro

HHTCPECaMU HEC OBLI10 IMPUHATO IIPOTUBOIIOCTABIIATE I'PAKIAHUHY WA O6H_ICCTBy, TO 1
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paccMaTpUBaTh UCIOIb30BaHUE TOCYIAPCTBOM TPyJla pakJIaHUHA HE ObUIO MPUHSATO
[0 AHAJOTHM C HCIOJb30BaHUMEM TpyJa TIpaXIaHWHA IPYTUM TPaKJTAaHUHOM WIH
KOJUIEKTUBOM TI'paXKIaH.

CTOUT YTOYHHUTBH, YTO ABTOpP CTaThU HE BKJIAJBIBAET MO3UTUBHBIN JIHOO
HETaTUBHBINA CMBICII B IOHITUE «IKCIUTyaTallHs 4y>KOT0 TPY1a», paCCMAaTpUBAasi €r0 Kak
BIIOJIHE €CTECTBEHHOE, CBOWCTBEHHOE 3KOHOMHYECKHMM OTHOILIEHUAM siBieHue. U B
ATON CBA3UM ABTOP HE BUIWT CYUIECTBEHHOW pa3HULBI MEXAY OTHOIIEHUSMH, B
KOTOPBIX B KaU€CTBE pab0OTOAATENS BBICTYNAET FOCYAAPCTBO HIIM IEHCTBYIOIIKE OT €r0
MMEHHU CYyOBEKTBI, U OTHOLIECHUSMH, TJI€ padOTOAATENSAMU SIBISIOTCA YaCTHBIE JTUA —
rpakJIaHE U KOMITAaHUH.

Oco00 Ba)XHOE OTJIMYME COBETCKOIO MOHMMAaHHS IpaBa Ha TPYJ OTPAKEHO B
cT. 12 paccmaTtpuBaemoii Koncturynuum, kotopas rinacunia, 4to Tpya B CCCP sBnsiercs
OOsI3aHHOCTBIO M JIEJIOM YECTH KaXXJOro CIIOCOOHOTO K TPyAy TpaxIaHUHA IO
MPUHIUIY: «KTO HE padoTaer — TOT He ecT». [loMuMO TOro, B yKa3zaHHOH CTaThe
OTpPaXEH M MPUHLHUII COLUANIN3MA: «OT KaXKJI0TO IO €ro CIIOCOOHOCTU — KaXXA0OMY IO
€ro TPYIy».

AHasornynple uaeu nonyuunu BorwomeHue M B Koncrurynumm CCCP
1977 r. [3]. XOTs B HEWl U UMEJUCh HEKOTOPBIE OTIIUYUS. 37I€Ch HEJIb3sl HE 00paTUTh
BHMMaHHE Ha CT. 13, rae TpyoBbl€ TOXObI, & 3HAUUT, U TPY[, pACCMATPUBAINUCH KaK
OCHOBA JINYHOW COOCTBEHHOCTH COBETCKUX rpaxxaaH. [Ipuuém 0a30Bble MPUHIUIIBI
OCTAJIUCh NPEKHUMH. B YaCTHOCTH, MPUHLHUI OT «KAXAOr0 — MO CHOCOOHOCTSM,
KaXJI0MY — IO TPYyAy» MOJY4YHJI 3aKpEIIEHNE B CT. 14.

Hano cka3ate, 4TO Tpyly B COBETCKOM JOKTPUHE M 3aKOHOJATEJIbCTBE
MPUAABAIOCH rOpa3ao OoJblliee 3HAUCHUE, HEXKENIU B COBPEMEHHOM rOCy1apCTBEHHO-
MPaBOBOM JOKTpHHE M 3aKoHonareiabcTBe Poccmiickoit denepamuu. Tak, B a63. 3
cT. 14 TOBOpPUIIOCH O TOM, YTO OOIIECTBEHHO MOJIE3HBIM TPYH M €ro pe3yJbTaThl
OMPEIEISIOT MOJIOKEHUE YeTIOBEKa B 00IIIECTBeE.

Ommbkoit ObUIO OB YTBEP)KIEHHE O TOM, YTO COBETCKAasi TOCYJapCTBEHHO-

MpaBoBas JOKTpUHA OTpHUIlIaia ONpeeIEHHY0 cB0OO Yy Tpyaa. Takas cBoOoaa Obuia
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3aKpEIUICHA 1a’Ke Ha KOHCTUTYLIHOHHOM YPOBHE, XOTh U HE B ITOJIHOK Mepe. Tak, cT. 17
Koncturynuu CCCP 1977 r. nonyckajiach HHAUBUyaJIbHAS TPYAOBas IESITEILHOCTD.
Opnako crekTtp cdep Takoll JeATENbHOCTH ObUT BeChbMa OrPaHWYEH KyCTapHO-
PEMECIIEHHBIM TPOMBICIIOM, CEIBCKUM XO3MMCTBOM, OBITOBBIM OOCITYXKHMBaHHEM
HaCEJIeHUs], TAK)KE MHBIMU C(pepaMH, I/I€ B OCHOBE HEM3MEHHO JIeKall UCKIFOUUTEIBHO
JUYHBIA TPYJ TPaXAaH U YICHOB CEMEM.

B  pamkax  COBETCKOM  TOCYyJapCTBEHHO-NPABOBOM  JOKTPUHBI  HE
MO ACP/KUBAJIACH UJIES U3BJICYEHUS HETPYIOBBIX 10X0M0B. Tak, B ¢T. 13 Koncturymun
CCCP 1977 r. yka3pIBajoCh, 4TO HaxojsIieecs B JUYHOM COOCTBEHHOCTH WIH
IIOJIb30BAHUU I'PAXK]IaH UMYILECTBO HE IOJKHO CIIY>KUTb JUIsSl U3BJICUEHUS HETPYAOBBIX
JI0OXO/IOB, a paBHO HCIIOJNb30BaThCAd B yllepd uHTepecam obOmiectBa. To ecThb
HCIOJIb30BaHUE HMMYIIECTBa B yIlIepd HHTepecaM oOOIIecTBa, KaK U HU3BIICUCHHE
HETPYIOBBIX JOXOJI0B, PACCMaTPUBAIOCH UCKIIFOUUTEIIBHO HETAaTUBHO.

Cama cytp npaBa Ha Tpya B Konctutyuuu CCCP 1977 r. Gonee moapoOHO
packpeiBaiacsk B CT. 40, COINIACHO KOTOPOM, OHO MPEII0JIAraio, B TOM YHCIIE:

- IpaBO Ha TMOJYyYEHHE TapaHTUPOBAHHOW pPaOOTBI C OIUIATOW TpyAa,
COOTBETCTBYIOIIEE €0 KOJMYECTBY M KAUECTBY, U HE HUKE MUHUMAJIBLHOTO pa3Mepa;

- TIpaBO Ha BBIOOP mMpodeccuu, poaa 3aHATHI U PabOTHI UCXOJIA U3 PU3BAHMUS
COCOOHOCTEM, Mpo(ecCHOHaNbHON MOArOTOBKH, OOpa3oBaHMs, U C YYETOM
OOLIECTBEHHBIX TOTPEOHOCTEH.

[IpaBy Ha TpyA KOppECHOHIMPOBAIOCH W MPaBO HA OTABIX, COMVIACHO CT. 41
Konctutymuu CCCP 1977 1.

B coBpeMeHHON rocyaapCTBEHHO-IIPABOBOM JOKTPUHE, KOTOPAsl BOILIOLIEHA B
Hopmax Konctutyuuu P®, B3risiibl Ha TPy HECKOJIBKO OTJIMYAIOTCS, YTO CTAHOBUTCS
3aMETHBIM Y>K€ MPU 03HAKOMJICHUH CO CT. 37, COTIacHO KOTOPOi, Tpya cBoboieH. [Ipu
ATOM Ka&XJbIi BOJIEH pPACMOpPSIKATHCS COOCTBEHHBIMH CIOCOOHOCTSIMH K TpY.y,
CBOOOJHO BBIOMpATh POJ ACATENBHOCTH, MPO(deccuio MO0 CBOEMY YCMOTPEHHIO, a

HpHHy,HHTGJ'IBHBIfI TPYA HAXOAUTCA 1O 3allPCTOM.
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[IpaB0 Ha Tpyn B COBPEMEHHOM T'OCYJAPCTBEHHO-IIPABOBOW JOKTPUHE
npeacTaBisgercsa euie Oosiee MMUPOKUM ¢ ydetoM cT. 8§ Koncrurynuu PD, to ectsb
Omarogaps cB0OOOJE SKOHOMHUYECKON MAEATEIBHOCTH, a TaKkKe C Y4eToM CT. 34,
ITO3BOJIAIOIIEH 3aHUMAThCSA MPEANPUHUMATEIBCKON AEATEIbHOCTBIO, UCTIONb3Ysl JUIs
3TOro umyiectso. Ilpuuém camo rocynapcrtso, ucxoas us cr. 114 Konctutynuu PO,
B ynne [IpaButenscTBa PO, conencTByeT pa3BUTHUIO IPEANPUHUMATEIBCTBA U YACTHOU
UHULMATUBBI.

To ecTp wuzper cBOOOABI MNPEAIPUHUMATENBCTBA, KaK OJHY W3 OCHOB
KanUTaJUCTUYECKOM  J3KOHOMMKHM, M  €aMO M[paBO Ha  OCYIIECTBIICHHUE
IIPEAIPUHUMATENILCKON IEATEIIbBHOCTH, MOKHO pacCMaTpUBATh B BUIE OTHOCUTEIIBHO
CaMOCTOSTENIbHOM COCTaBIIAIONIEH KOHCTUTYLHMOHHBIX IpaB M cBoOOA JuyHOCTH. C
JAPYTroi CTOPOHBI, JAHHOE MPABO MOXKET ObITh PACCMOTPEHO U B TECHOW B3aMMOCBSI3U
C IPaBOM Ha TpyA. B Takom cilyyae MOKHO KOHCTAaTUPOBAaTh, YTO B COBPEMEHHBIX
YCIOBHSIX (PAKTUYECKH TMPOMU30IUIA 3aMEHa TapaHTUWd TMOdy4yeHusi paboThl Ha
JOTIOJIHUTENIBHOE MPABO 3aHUMAThCA MPEANPUHUMATEIBCKON NEATEIbHOCTBIO, B TOM
YHCJIE C UCIOJIb30BAaHUEM Ha€MHOIO TpyAa (IpaBo Ha UCIOJIb30BaHUE HAEMHOTO TPY1a
B paMKax NpEANPUHUMATENBCTBA, XOTA M HE YINOMHUHAETCS MPSAMO, OJHAKO
MPE3OMUPYETCS, UCXO/IS U3 MPUHIIUIIA CBOOO bl SKOHOMUYECKOM IEATEIBHOCTH).

VYBepeHbl, 4TO NPaBO 3aHUMAThCA MPEAIPUHUMATEIIBCKON NESITENBHOCTHIO
MO>KHO pacCMaTpUBaTh U KaK CBOCOOPa3HYIO COCTABISIOLIYIO ITpaBa Ha TPY U IO TOH
IIPUYUHE, YTO Takas JIEATENbHOCTh OTPAXaeT pPEAIU3aLNAI0 YEIOBEKOM €r0
BO3MO>KHOCTEHN U CONPSIKEHA C ONPEIEIICHHBIMUA TPYA03aTpaTaMHU.

OpnHako He BCe B MOJIOKUTEIBHOM KJIFOUE OLIEHUBAIOT COBPEMEHHBIN IMOAXO0 K
ITIOHMMAHUIO COJEpKaHMs IpaBa HA Tpya. Hanmpumep, BpICKa3pIBa€TCs MHEHHUE, YTO
pealibHOE MPaBO Ha TPy B HACTOsIIEEe BpeMs 3aMEHEHO MIMEHHO MPUHIIUIIOM CBOOO/IbI
Tpyaa. XOTs TaKOM MO3ULHU ITPUICPKUBAIOTCA HE BCE COBPEMEHHBIE aBTOPbI. ECTh 1
T€, KTO OTpULAaeT (PaKT OTCYTCTBHUS 3aKpEIUICHHS JAHHOTO IpaBa B COBPEMEHHOM
Poccun, Beap OHO, Tak MM MHAYe, MOJIYYMIIO 3aKPEIUIEHWE HE TOJBKO HAa YPOBHE

HAaITMOHAJIBHOI'O 3aKOHOAATCJIbCTBA, B TOM YHCJIE B KOHCTI/ITYLII/II/I, HO TaKXXE€ U B
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HOpMax MexayHapoaHoro mpaa [6, c¢. 39]. Bo3MoxHO, B 3TUX HOpMax
POCEKUBACTCS JEKJIAPATUBHOCTH U TPyObIN (popMann3M, 0OJHAKO JIEKIAPATUBHOCTD
¢ (GopMaM3MOM CBOMCTBEHHBI M 3aKPEIJICHUI0O MHOTHX JPYTUX 3HAYUMBIX IpaB
YeJI0BEKa U IPakIaHUHA.

BnpouewM, nucciienoBarenn, KOTOpbIE COBPEMEHHBIN MOAXO0/T HE MOIEPKUBALOT.
cunTaroT, uTo cT. 37 KoHcturynuu PO nomkHa HE TONBKO AEKIApUPOBATH CBOOOTY
TPY/la, HO 3aKPEIUISITh U ONpeIeIEHHBIE TapaHTUU Ha MOTy4YeHUE paboThl, IO aHAJIOTHU
C COBETCKHUM IpaBoM [6, c. 41].

be3yciioBHO, HanuuMe TakKUX TrapaHTUd MOXHO ObUIO OBl PACLEHUTH
MOJIOKUTENIBHO, OJHAKO PpEAINH KANMUTAIUCTUYECKOW 3KOHOMHUKH, BO MHOIOM
HOCSIIIIEN KOHKYPEHTHBIM XapakTep W HE MpeAroJiararouieil CTpororo ClieJ0BaHus
€AMHOMY TOCYJIapCTBEHHOMY IUIaHY BCEX CyOBEKTOB YKOHOMHUYECKOU JeATETbHOCTH,
HE TO3BOJIST JaXKe THUIOTETUYECKH pea30BaTh O00s3aTeNIbHbIE TapaHTUH Ha
noiydyeHue padoTel. Beab mims 3TOro HeoOXOAMMO ONpPENeNEHHOE OrpaHUYEHUE
KOHKYPEHIIMU, & B COBPEMEHHBIX YCJIOBHUAX KOHKYPEHIMS MOHUMAETCS KaK OJHA U3
OCHOB PHIHOYHOM IKOHOMUKH.

[IbITasich apryMeHTHUPOBATh HECOCTOATEILHOCTh COBPEMEHHOW KOHIIETIINHI
1paBa Ha TPY/, CTOPOHHUKH COBETCKOTO MOAXO0Aa MOAYEPKUBAIOT MPUHUIUIIHAIBHOE
pazyinuue MEXIy MOHSTUSIMH «IPaBO» U «cBoOOma» [6, ¢. 39]. Cornamasch ¢ 3TUM,
HEJIb3s HE TPU3HATH, YTO CBOOO a2 BO MHOTOM SIBJISIETCS] COCTABJISIONIEH ITpaBa Ha TPV,
€CJIM JaHHOE NIPABO paccMaTpUBaTh B IIMPOKOM CMbICTIE. B 3TOM CBSA3M COBPEMEHHOMY
MpaBy Ha TPYJ COMYyTCTBYET JOCTATOYHO IIMPOKasi CBOOOJIA, UTO HEJb3sl HE OLICHUTD
MTOJIOKUTEIIBHO.

[To3TOMy TOJIHOLEHHOE BOIUIOLIEHHE COBETCKHUX HAEH O MpaBe Ha TPyHd B
YCJIOBUSAX COBPEMEHHON 3KOHOMUKHU BPsi U yMeCTHO. OJTHaKO HaJI0 OTJATh JOJIKHOE
TEeM HJIeSIM, KOTOPBIE B TIEpBOMl TosioBUHE XX Beka ObLTH peann3oBaHbl B COBETCKOM
rocynapctse B cepe Tpyaa. B atom ciydae crout cornacutbes ¢ M.C. Bolituackum
B TOM, YTO JIJa)€ B YCJIOBHSIX KOHOMHUYECKOW OTCTAJIOCTH, KOTOpas OblLIa MpHUCYIIa

Coserckomy Coro3y B IEpBbIE T'O/bl €r0 CYIIECTBOBaHUSA, OBIJIO CO3aHO Hanboiee
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NepeIoBOE JIJIsl TOTO BPEMEHHU TPYAOBOE MPABO, B HAUOOJIBIIEH CTEIIEHN OXpaHsBIIIEe
UHTEPECHI Tpyadimuxcs [4, c. 66].

To ecTh IOKTpUHA MpaBa HA TPy, TOCIOACTBOBABIIAS B COBETCKOM IPaBOBOM
HayKe M PEeaJn30BbIBABLIASICS B COBETCKOM 3aKOHOJIATEIbCTBE, B CBOE Bpems ObLIa
BECbMa IPOTPECCUBHOM, B TOM YHUCIIE M C y4E€TOM HAJIWYUS OCOOOro akleHTa Ha
TeHJICPHOM paBHOMpaBUU B cdepe COLUaTbHO-TPYIOBBIX OTHOIIeHHH. M 31ech
YMECTHO CKa3aTb, YTO MMEHHO pa3BUTHE COBETCKOIO TPYIOBOIO IIpaBa OKa3allo
CYILIECTBEHHOE BJIMSHUE HA MUPOBOE JBUKEHUE MPOTUB AUCKPUMHUHALIMHU >KCHILVH B
oOnactu Tpyna. bosee Toro, m B HacTosllee BpEMsi MHOTHME COBETCKME HJIEU
IIPOJOJDKAIOT TOJAEPKUBATECS B HOPMAax POCCHUMCKOIO 3aKOHOAATEIbCTBA WU B
Hayke [J, c. 46].

OpHako Henp3sl CKa3aTh, YTO COBETCKOE IPABO HA BCEM NPOTSIKEHUU €ro
HUCTOPUU paA3BUBAJIOCh B TMOJHOM MeEpe NOCTyHaTellbHO U HUMENO OOIIyIo
HalpaBJIEHHOCTb. Tak, B TOObl BTOpoM MHpPOBOM BOWHBI, KOTZAa TPYAOBOE
3aKOHOZATENBCTBO CYLECTBEHHO Y KECTOUUIIOCH, B TOM YHCJIE B YACTU PEryJIMPOBAHUS
OTBETCTBEHHOCTH TPYIAILUXCS U yCUJICHUS JUCIUIUIMHBI TPYAA, PeUb 1IJ1a B O0JIbIIEH
ME€pe HE O BOIUIOUIEHWH B 3aKOHOJATEIBCTBE NOKTPUHAIBHBIX HIEH, 4 O PEUICHUU
IPaKTUUECKUX TMpoOJeM TOCylapCTBa, CBSA3AHHBIX C YKpEIUIEHUEM Thlla U
obecrnieueHueM yciaoBui 11t modenbl B Boiine [7, ¢. 20].

['oBOps O NPUHIMNHUAIBHO Pa3HOM MOHMMAHWM IPaBa Ha TPy, HEJb3s HE
CKa3aTh U O HEOJWHAKOBBIX LIEJIAX COBETCKOM M COBPEMEHHOMN HOPUANYECKON HAYKH.
Ecnu B coBeTckoe BpeMsl MpaBoBasi JOKTPHHA CBOJMJIACH K TOMY, YTOOBI CO3/1aTh
HAayyHYI0 OCHOBY JJsi TOCTPOECHHs OOIlecTBa Ha MPUHIMUNAX KOJUIEKTHBHU3MA,
OECKJIaCCOBOCTH M B LEJIOM HAESIX KOMMyHH3Ma [8, c. 64], TO B COBpEMEHHBIX
YCIIOBUSIX KJIIOUEBOW LEHHOCTBIO SIBISIETCS JIEMOKpaTHsl, CBOOOJa U KOHKYpPEHLUS B
YCJIOBHSIX PBIHKA.

Tem He MmeHee, pa3paOOTaHHbIE COBETCKOM HAyKOH HIEW O MpaBe Ha TPYI,
OasupoBaBimecs Ha Bo33peHHsAX K. Mapkca, ®@. Durenbca, B.M. Jlenuna, Obumm

OT4HaCTH ITICPCHATBI KW COBPECMCHHBIM TPYAOBBIM IIpaBOM, IJICTJIIM B OCHOBY
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COBPEMEHHOI0 MOHMMAHMS MpaBa Ha Tpya [5, c. 49]. IIpu 3TOM ABOICTBEHHOCTH
JAHHOTO TIpaBa, MpeArnojaraioas ero pacCMOTPEHHE M B KadyecTBE OOSI3aHHOCTH,
MOAACP/KKHU HE MOITYUYHnJIa.

3akiroueHue

Takum 00pazoM, MOHUMAaHKE MTpaBa Ha TPY/l B COBETCKOW JOKTPUHE OTINYAIOCH
MIPU3HAHUEM O0ECIIEUEHUs TapaHTUPOBAHHON pabOTON Kak 00sA3aTeIbHOIO 3JIEMEHTA
takoro mpasa. CBoOoma Tpyda, XOTs U Mpearnosarajgach, HO Oblla BecbMa
OTPaHWYECHHOW, B TOM YHCJIC€ BBUJAY 3alpeTa HA HCIIOJIb30BaHME HAEMHOIO TpyJa
IrpakIaHaMU, a TAKXKE 3apeTa MPEeaIPUHUMATEIBCKON IeITENbHOCTH. COBpEMEHHAs
’Ke TOKTpHHA B OOJbLIEH Mepe aKIIEeHTUPYET BHUMaHUE Ha CBOOOAE Tpyda, HEXKENU Ha
MOJIyYEHUH TapaHTHUPOBAaHHOM paboTel. bonee Toro, mnpu paccMOTPEHUU
COBPEMEHHOTO IPaBa Ha TPy B IIUPOKOM CMBICJIE B HE'O MOYKHO BKJIFOUHUTH U IPABO
Ha OCYUIECTBJICHHE MPEANPUHUMATEIBCKON JEATEIbHOCTH, B TOM 4YHUCIE C
MCIIOJIb30BaHUEM HAEMHOTO TPyZa, YTO OTpakaeT OoJsiee IMHUPOKOE MOHUMAHUE MpaBa
Ha TPYJ U TOXKE HEKOTOPYIO €r0 IBOMCTBEHHOCTb.

[TpuHIMNIMATBHOM 0COOEHHOCTHIO COBETCKOTO TOHMMAHUS IpaBa Ha TPy ObLIO
€ro pacCMOTPEHHE OJHOBPEMEHHO M KauecTBE OOSA3aHHOCTH, YTO MPEICTaBISAETCS
BEChbMa IMapaJOKCaIbHBIM. B 3TOM cMBICIE COBPEMEHHOE NMOHUMAHME IPaBa Ha TPy
Takue B3JAabl oTpuaet. [loaToMy Tpyn MOKET npu3HaBaThCA 00S3aHHOCTHIO JTUIIb
IpU BCTYIUICHMM CYObEKTa B COOTBETCTBYIOIIME TPYAOBBIE MPABOOTHOIICHUS C
KOHKPETHBIM paboToAaTesieM, B YEM COCTOUT MPUHUMUIHUAIBHOE OTIMYHE MEXKIY
IIOHMMAHUEM PACCMATPUBAEMOTO IIpaBa B COBETCKOW M COBPEMEHHOW IPAaBOBOM
NOKTpuHE. [loaTOMY peann3oBars B IOJIHON MEPE COBETCKUE KOHLENTYaIbHbIE UIEU O
MpaBe HA TPYJ B YCIOBHUSIX COBPEMEHHOW AEMOKPATUUYECKON MPABOBOW CUCTEMBI HE

TOJIBKO HCBO3MOXHO, HO U Heuenec006pa3H0.
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Hayunas crares

Y JIK 340.130.5, 340.132

K BOITPOCY OB OBSI3ATEJIbHOM CHUJIE PEKOMEHJIATEJIBHBIX
ITPABOBBIX AKTOB

HuxonoBa Haraiusa HukonaeBHa, K.10.H., JOHEHT Ka(eapbl IPAKIAHCKOTO
Nnpolecca ¥ TPYA0BOIo npasa wpuauieckoro paxkyiabrera, besopycexkui
rocyJapcTBeHHbI yHUBepcuTeT, MUHCK, benapych, nikonovanat.npr@mail.ru

AHHOTAIIUA

B crathe uccnenyercs Bompoc 00s13aTeNIbHOM CHUIIBI PEKOMEHJIATENIbHBIX MPAaBOBBIX
AKTOB. YK€ B CaMHUX OIPEICICHUSAX, MPEACTABISIEMBIX B JUTEPATYpE, OTPAKEHA
HEOJHO3HAYHOCTh FOPUIAMYECKOM POJIM TaKOro pojJa akTOB, IOCKOJBKY UX
HEOO0S3aTEIPHOCTh  SIBJSICTCS  JIMIIL  MPEANOooKUTEIbHON. HeogHo3HauHOCTh
MPABOBOTO CTaTyCa PEKOMEHAATEIIbHBIX AKTOB B CTAThE CBI3BIBACTCS, B TOM YHCIIE, C
HETUNMUYHBIM XapaKTePOM TMPABOBBIX HOPM, KOTOpbIe TaM (HOPMYJIHUPYIOTCS.
TpyaHOCTH OLIEHKH CTaTyCa pEKOMEHAATEIbHBIX aKTOB HILTFOCTPUPYIOTCS HA IPUMEPE
KOHKPETHBIX HOPMAaTHUBHBIX JOKYMEHTOB, IpPUYEM KaK BHYTPEHHHMX, TaK H
MEXJIYHAPOAHBIX. B dYacTHOCTH, 3aTparuBaercsi mpoOjeMa pPEKOMEHIATEIbHOTO
3aKOHOJIATEILHOI0 aKTa. AHATU3UPYIOTCS TAK)KE METOJIMUECKUE PEKOMEHIAIINH, OJTHU
M3 KOTOPHIX HOCAT XapakTep o0Os3aTelbHBIX, a Jpyrue — HeoO0s3aTeIbHBIX.
PaccmaTpuBaeTcsa u ctaTyCc peKOMEHIATEIbHOTO aKTa MHAMBUAYAIBHOIO XapaKTepa,
KOTOPBIM HE OTHOCUTCS K HOPMAaTHBHBIM M SBISETCS HeoOs3aTenbHBIM. Ha ocHOBe
aHaJIN3a PEKOMEHATEIbHbIE HOPMATUBHBIE AKTHI ICJISATCA aBTOPOM HA JIBE KATETOPUU:
SIBJISTIOIIMECS] PEKOMEHAATEIbHBIMU U JIe-I0pe, U J1e-(PaKTo, a TaKKe SBISIOIIUECS Jie-
I0Ope pEKOMEHJAaTeNbHBIMU, a JAe-pakro — oOs3arenbHbiMU. C  y4€TOM 3TOTO
000CHOBBIBAETCS YCIOBHOCTh (PeHOMEHA peKOMEHAATEILHOTO HOPMAaTUBHOTO akTa. B
pe3yibTaTe B CTAaThe BBIABUTACTCS MPEUIOKEHUE O IEJIECO00pa3sHOCTH OTKaza OT
HCTO0JIb30BaHUsI TIOHSTHUS PEKOMEHIAIINM MPUMEHUTEIHHO K TEM HOPMATUBHBIM aKTaM,

KOTOpbIE Ie-PaKkTo NPUHUMAIOTCS KaK 00s3aTeNbHbIE.
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Original article

ON THE ISSUE OF MANDATORY VALIDITY OF RECOMMENDATORY
LEGAL ACTS

Natalia Nikonova, Candidate of Law, Associate Professor of the Department of
Civil Procedure and Labor Law of the Law Faculty, Belarusian State University,
Minsk, Belarus

Abstract

The article examines the issue of mandatory force of recommendatory legal acts.
Already in the definitions presented in the literature, the ambiguity of the legal role of
such acts is reflected, since their non-binding nature is only assumed. The ambiguity
of the legal status of recommendation acts in the article is associated, among other
things, with the atypical nature of the legal norms that are formulated there. The
difficulties of assessing the status of recommendatory acts are illustrated by the
example of specific regulatory documents, both domestic and international. In
particular, the issue of a recommendatory legislative act is addressed. Methodological
recommendations are also analyzed, some of which are mandatory, while others are
optional. It also considers the status of an individual recommendation act, which is not
considered normative and is optional. Based on the analysis, the author divides
recommended regulations into two categories: those that are both de jure and de facto
recommended, as well as those that are de jure recommended and de facto mandatory.

With this in mind, the conditionality of the phenomenon of a recommendation
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normative act is justified. As a result, the article puts forward a proposal on the
expediency of refusing to use the concept of recommendations in relation to those
normative acts that are de facto accepted as mandatory.

Keywords: instruction, normative legal act, mandatory legal act, recommendation

legislative act, recommendation legal act, recommendations, instructions.

BBenenue

[IpuHATO cUMTATh, YTO JFOOOW MPABOBOM aKT, COJEpKAILIUA HOPMBI ITOBEIACHUS,
MMEHYEMBIl, COOTBETCTBEHHO, HOPMATHUBHBIM, SBJISETCA OOA3aTENbHBIM IS
UCHIOJIHEHUS (COoOII0/IeHus), TI0 KpailHel Mepe, UIsl TeX CyOBbEKTOB, Ha KOTOPBIX OH
opueHTHpoBaH. HewWcrnonHeHne WM  HECOONIOJEHHE HOPM  00SA3aTEIBHOIO
(oGs3pIBatoniero) HopMmatuBHoro mpasoBoro akrta (HITA), xak mpaBuio, upeBaTo
IIPUMEHEHUEM MEp FOPUINYECKON OTBETCTBEHHOCTH, KOTOPAsl, B 3aBUCUMOCTH OT TEX
WJIM UHBIX OOCTOSITENBCTB, MOXKET OBITh IPaXIAHCKO-IPABOBOM, aIMUHUCTPATUBHOM,
YI'OJIOBHOM, JUCLHMUIUIMHAPHOM.

DeHOMEH NPABOBBIX AKTOB, KOTOPbIE COAEPKAT HOPMBbI PEKOMEHIATEIBHOIO
XapakTepa M, 3a4acTyl0, MMEHYIOTCS HMEHHO pPEKOMEHJALUsSIMU, BHOCHUT
onpenesI€HHbIE TPYIHOCTH B TOHMMaHue camoil mpupoasl HITA u B pemienue Borpoca
O €ero o00s3aTenbHOCTH. SBIASCH MO CBOEMY XapaKTepy HOPMATUBHBIM (XOTA
HOPMAaTUBHOCTh U MOJKET CTaBUTHCS MOJ COMHEHHE), PEKOMEHIAaTeJIbHbIN MpaBOBON
aKT HEpeIKo CHocOoOEH BBECTU B 3a0NyXIEHUE CYObEKTa NpPaBONPUMEHEHUS,
0COOEHHO B YCIIOBHUSIX OTCYTCTBUS YIIOMUHAHUS O HEM B 3akoHe. Clie10BaTEIbHO, €r0
OpUpPOY U IOPUAMYECKOE 3HAYEHHE HEOOXOJUMO YTOYHUTh HWMEHHO B acCIEKTe
He00s13aTeIbHOCTH (00513aTEILHOCTH).

OcHOBHas YacTh

B nuteparype BBICKa3bIBA€TCS MHOKECTBO PA3JIMYHBIX MHEHHI OTHOCHUTEIBHO
CYIIHOCTH M chenu(puKd pEeKOMEHAATENbHbIX MPaBOBbIX akTOB. M crTouT cpasy
MPU3HATH, YTO OOJBIIMHCTBO MO3ULIKMN B JAHHON CTaThe OTPAa3UTh OYJET HEBO3MOKHO,

HO HEKOTOPBIE U3 HUX, B 1I€JIOM JAIOIIKE MPEICTaBICHUE 00 UCCieayeMoi mpoodeme,



Interdisciplinary Scientific Journal ISSN: 3033-6872
MedicoucyuniunapHlil HAYUHbLUL HCYPHATL Ne1/2025

packpeIThl OymyT. WHTepec mpeacTaBiser, B YacTHOCTH, MHEHHE Tmpodeccopa
P.b.TonoBkuna u A.C. MenbHUKOBA, YKa3bIBAIOIIUX HA TO, YTO HOPMBHI,
comepKammecs: B PEKOMEHAANMSIX,  SIBISIOTCS  HEoOs3aTeIbHBIMH  JIMIIb
MIPEANOJIOKUTENBHO U MOTYT PEaIM30BBIBATHCS HE B BUJIC MCIOJIHEHUS, a B opme
UCIIOJIb30BaHUA. XOTA, IO HX K€ 3aMEYaHUIO, Takas CUTyalldss HE COBCEM
oueBuaHa [6, c. 127[. B 1enom Tako# B3I HA PEKOMEHAAIIMU OOOCHOBaH, B TOM
4yuclie, B CHUTy HEOJHO3HAYHOCTH MX ITPABOBOTO CTaTyca. To eCTh MPenooKUTEIbHAS
HE00s3aTEILHOCTh O3HAYAET, UTO HENb3S HCKIIOUUTh U 00S3aT€IbHOCTh HOPM,
KOTOPBIC MPE/ICTABICHBI B PEKOMEHIALIUSIX.

HckmounTenbHO BaKHOM 0COOCHHOCTHIO ITPABOBBIX aKTOB PEKOMEHIaTEIIbHOTO
XapakTepa SBISETCS WX HOPMATHUBHOCThH, MO KpalHEeW Mepe, MPUMEHUTEIBHO KO
MHOTUM ciydasMm. Ho peamuzanus peKOMEHIATENIbHBIX AaKTOB (HCIIOJIHEHHUE,
IPUMEHECHHUE), Kak OTMeYaeTcs B JHUTepaType, He oOecredeHa TpeOOBaHHEM
00s13aTeIbHOCTU. XOTS 3TO HE HCKIIOYaeT, 4YTO, HalpUMEp, TOCYJIapCTBEHHBIC
PEKOMEH/IAIlMKA BIIOJIHE KOHKPETHBIE IIPABOBBIEC IOCIEACTBUA BiIEKYyT [9, c. 18].
Ncxonas u3 Takoro B3rIsga, KpailHe CJI05KHO ChOPMUPOBATH MPEICTABICHUE O TOM, UTO
ke JIEUCTBUTEIBLHO MPEJCTABISIIOT COOOM pEKOMEHJAIUU, HOCSIINE HOPMATHUBHBIM
XapakTep.

TpynHOCTH B OlLIEHKE TPABOBOI'0 3HAYEHHE PEKOMEH I B pacCMaTPUBAEMOM
B KOHTEKCTE€ HOPMATUBHOT'O PEryJIMPOBAHMS B 3HAYUTEIBLHON CTEIIEHU 00YCIOBJICHBI
HETUINUYHBIM XapaKTEPOM COAEPIKAINXCS B HUX ITPAaBOBBIX HOPM [ 7, ¢. 12]. Koneuno,
HETUNMUYHOCTh MPABOBBIX HOPM MOKET XapaKTepU30BaTHCS MO-Pa3HOMY, OCOOECHHO
VUYUTBIBAs  pa3HoOOOpa3We caMuX PEKOMEHAATCNIBHBIX IPAaBOBBIX AaKTOB U
MHOrooOpasue MpeICTaBICHHbIX B HUX HOpM. Jlaxke camMo Hainuuue oOsS3bIBAIONICH
HOPMBI B aKkTe, 3arjaBue (HaMMEHOBAHME) KOTOPOIro AaET OCHOBAHMUS IMPEJIoJaraTh
€ro peKOMEHIaTeITbHOCTh, YK€ MOKHO CUMTATh HETHIHYHBIM. TO €CTh cama 1o cede
00s13bIBatOIas HOpMa B PEKOMEHJATeIbHOM HOPMATHUBHOM aKT€ HETHUIIMYHA IMPU €€
PACCMOTPEHUHM C TEOPETUYECKUX MTO3UIIUN; B TPAKTHUYECKOM K€ aCIEeKTE TaKOH IMOIX0/T

BIIOJIHE TUITUYCH.
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YuuTeIBask CKa3aHHOE, ITIOPOU CII0KHO OJHO3HAYHO OTBETUTH HA BOIIPOC O TOM
00s13aTeIbHBI JIU KOHKPETHBIE PEKOMEH/1aTEIbHbIE HOPMbI U PEKOMEHATENbHbIN aKT
B LIEJIOM.

B coBpemeHHOM nMTEpaType BOIPOC O TOM, KakK K€ CIEAyEeT paCLECHUBATH
IPaBOBYIO NpUpoay U opuanyeckyro cuiny HITA, umeHyeMoro pekoMeH1aTeabHbIM,
pemaercsds HEOAHO3HAYHO. ECTp  aBTOPBL, NOJAraroniue, 4YTr0 HWMEHYEMBIU
pexomennatenbHbiM HITA oO6s3arenbHbIM He siBaseTcs. VX MO3ULMIO MBITAOTCS
OTIPOBEPTHYTH T€, KTO paccMmarpuBaioT io0bie HITA B kauecTBe 00s3aTENbHBIX A
UCIIOJIHEHHS. DTH MO3UIMU OyAeT 0ojiee YMECTHO PacCMOTPETh IMOCIE HU3YUYEHUs
HEKOTOPBIX MPAKTUYECKUX IIPUMEPOB.

Jlanee Henb3ss He oOparutb BHUMaHue Ha pan HIIA, wumeHyembix
PEKOMEHJAlMsIMHA, KOTOPbIE UMEIOT BECbMA BA)KHOE IS IIPABOBOTO PETYJIMPOBAHMS
OTpE/ICNICHHBIX OOILECTBEHHBIX OTHOLIEHMH 3HaueHue. Hampumep, HHTEpECHO
[loctanoBnenne MexnapiameHTckol AccamOnen rocynapctB-yyactHukoB CHI' ot
13.05.1995 «O pexkomMeHAATENBLHOM 3aKOHOAATENbHOM akTe "O HOPMAaTUBHBIX
MpaBOBBIX akTax rocyaapcrB-yyactHukoB CHI™» [1]. Ono, 0e3yclioBHO, HMEET
xapakTep o0s13arenpHOro akra. OgHako cama (OpMYJIMPOBKA «PEKOMEHATEIbHBIN
3aKOHOJIATEIBHBIM aKT» COACPXKUT B cebe ompenenéHubiii mapamgokc. I[lpunHsaTo
CUMTaTh, YTO 3aKOH (3aKOHOAATEJIbHBIN aKT) — 3TO MCKJIIOYUTEIBHO HOPMATHUBHBIN
00s13aTeNbHBIA TOKYMEHT. 3/1€Ch K€ TOBOPUTCS O HEM B KOHTEKCTE PEKOMEHIALUM.
Koneuno, Takoil ciydaid na€r MOBOJ YCOMHHTBCS M B TOM, 4YTO CaM 3aKOH
(3aKOHOAATENIbHBIN aKT) MOXKET pACCMATPUBATHCS TOJIBKO B KOHTEKCTE 0053aTeNbHbIX
IIPAaBOBBIX HOPM, BE/lb, YUUTHIBAS TAHHBIA JOKYMEHT, 3aKOHOJATEIbHBIN aKT MOXET
OBITh KaK 00s3aTENbHBIM, TAK U PEKOMEHIaTEIbHBIM. B TO ke BpeMs yKa3aHHbIA aKT
BIIOJIHE BIIMCBHIBAETCS B CUCTEMY MEXKIYHAPOJIHBIX MCTOYHHKOB IPaBa, MOCKOJIbKY B
€ro paMKax IPUHUMAETCA aKT, KOTOPBI PEKOMEHIYET CTpaHaM-y4aCTHHIIAM
onpenenéHHble MOIX0bl K PEHICHUIO TeX WM UHBIX POOJIEM IPaBOBOrO XapakTepa,

HO Ha 3aKOHOJAaTCJIbHOM YPOBHC.
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Crnenyet cocpeloTounTh BHUMaHue U Ha DenepanbHom 3akoHe ot 31.07.2020
No 248-D3 (pen. ot 28.12.2024) «O rocynapCTBEHHOM KOHTposie (Haa3ope) u
MyHULIMIIATLHOM KOHTposie B Poccuiickoit ®deaeparun» [2], npeaycMaTpuBaronieM
JIB€ KaTErOPUH PEKOMEHIaTeNbHBIX TPABOBBIX AKTOB MPUMEHHUTEIIEHO UMEHHO K cdepe
periiaMeHTupyemMoro KoHtpoisia (Hamzopa). Ct. 51 ymoMHHAaeT MeETOJMYECKHE
PEKOMEHIALMU [0 MPOBEACHUIO CaMOOOCIENOBaHUs U TMOATOTOBKE JEKJIapaiuu
coOMIO/IeHNs 00s3aTeNbHbIX TpPeOOBaHWM, HMEIOUME Ieb OKa3aTb MMEHHO
MeTonYeckyto momMoib [4]. OHM HM K 4eMy HE OOSI3BIBAIOT COOTBETCTBYIOILIUX
cyOBeKTOB. OJTHAKO UX MOKHO CUATATh HOPMATHUBHBIMH.

Cr. 52 yka3aHHOro 3aKOHa YINOMHMHAET «Pa3bsICHEHUS M PEKOMEHIALMH,
MOJIyYEHHbIE KOHTPOJHMPYEMBIM JIULIOM B XO0JA€ MNPOQUIAKTUYECKOTO BHU3UTAY,
HOCSIIIME, COIVIaCHO TOM JK€ HOpPME, PEKOMEHAATENBHBIA XapakTep. OTO
PEKOMEHJAlMK, HE UMEIOLIUE CTaTyCca HOPM B CHIIy UX a{PECHOCTH.

Cr. 90 paccmarpuBaeMOro 3akOoHa HAIEJSET HHCIEKTOPA IPAaBOM BBIIATH
PEKOMEHIalluu 10 COOMIOACHHUIO 00s3aTeNbHBIX TpeOoBaHUM. OYEBUAHO, TAaKOBBIC
00s3aTeNbHBIMU HE ABJIAIOTCA. OZHAKO CIIOXKHO NMPEACTaBUTh, KaK UMEHHO 0€3 HX
WCIIOJIHEHHUSI  TIOJIKOHTPOJIbHBIA  CyOBEKT CMOXKET 00€eclneuuTh COOJII0ICHHE
00s13aTEIBHBIX TPEOOBAHUIA.

[IpyuHIMNIMATEHO WHOW  IOPUAWYECKUNA CTaTyC UMEIT Meroaudeckue
pekoMeHanuu MUHKYIIBTYpPBI 110 pa3padOTKe HAyYHO-TPOSKTHOM JOKYMEHTAIMN Ha
MpoBeJIeHUE PaboOT MO COXPAHEHUI0 OOBEKTOB KyJIbTypHOro Hacienus [3], B m. 1.3
KOTOPBIX  HEABYCMBICJIEHHO  YKa3bIBae€TCsi, YTO OHM HMEHHO  «IOJJIexXar
MPUMEHEHHUIO», a B MaTepuajax CyJecOHOU MPAKTUKU ATOT K€ aKT XapaKTepuszyercs
Kak oO0s3aTenbHbli K npuMmeHeHuto [S]. Iloaromy coBepiieHHO OOOCHOBaHHO B
autepatype [6, c. 128] MHOTHE aKThl BEJOMCTBEHHOTO HOPMOTBOPYECTBA HAJIEISAIOTCS
CBOMCTBOM UMIIEPATUBHOCTH.

Oco00 CcTOUT cKa3zaTh U O TEX aKTax PEKOMEHJATEIbHOTO XapaKTepa, KOTOphIe
PETJIAMEHTUPYIOT MOPSOK BHIMOJHEHUS HAyYHO-MCCIIEIOBATEIHCKUX padOT B paMKax

y4yeOHOM gestenbHOCTU. K Takod KaTeropur akTOB OTHOCSTCS Pa3HOTO poja
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METOJIMYECKHE PEKOMEHIalnu, pa3pabaTeiBaeMble B 00pa30BaTENbHBIX, HAYYHBIX U
IPOYMX MOJOOHBIX OPraHU3aLUAX, pACCMaTPUBAEMbIE B KAUE€CTBE 00S13aTENIbHBIX NPU
MIPOBEICHUH COOTBETCTBYIOIIMX HcchaeaoBaHuil. HecoOmoneHne Ttakoro pona
JOKYMEHTOB YpPEBATO BECbMa HEraTHMBHBIMHM IOCIJEJICTBUSMH, B YHCIE KOTOPBIX, B
YaCTHOCTH, HE3a4€T pabOThl, BO3BPAT UCCIIECOBAHUS HA 10PA0OTKY C BBIIBHKEHHEM
TpeOOBaHMUsI MPUBECTH HCCIEAOBAHME B COOTBETCTBHE C METOAMYECKUMU
pexomeHaauusaMu. OtTcroia CleayeT BIIOJIHE 3aKOHOMEPHBIM BBIBOJ O TOM, YTO
onpenen€éHHble HOPMAaTUBHbBIE JTOKYMEHTBI, UIMEHYEMbIE PEKOMEHJAUUsIMU JIe-I0pe,
HOCSIT BIIOJIHE KOHKPETHBIM HE pEKOMEHATEIbHbIN, a UMIEPATUBHBIA XapakTep JAe-
¢axkro.

Takum oOpazom, HIIA, sBasiomuecs QopManbHO pPEKOMEHAATEIbHBIMU,
YCIIOBHO MOTYT OBITh MOApA3/eieHbl Ha JBE IPYIIbl, C YYETOM UX (PaKTUUECKOU
IPaBOBOM CHJIBI: K MEPBOW IpyHIe MOTYT OBITb OTHECEHbI T€ W3 HHUX, KOTOPBIE
ABJISIFOTCSL PEKOMEHATENbHBIMU U JIe-10pe, U Je-(PaKTo; KO BTOPOM — T€, KOTOPbIE JIe-
I0p€e SABJISIOTCS PEKOMEHIATEeNIbHBIMHU, a Jie-pakTo — 00sa3aTebHBIMU. OTCI01a MOKHO
CZeJIaTh BHIBOJ O HEOJHO3HAYHOCTH caMoro ¢eHoMeHa pekomeHnaarensaoro HITA.

KoHeuHo ke Takoe JeneHrne npou3BeieHo 0e3 yu€ra (paKTUUeCKOW CIOPHOCTH
MHOTHX HOPMaTUBHBIX JJOKYMEHTOB, UMEHYEMbIX PEKOMEHIAINSIMH, CTaTyC KOTOPbIX
HE BIIOJIHE OMNpEACNEH M MOXET, 3a4acTylo, OCIAapUBAETCS B paMKax CyaeOHBIX
pazOupatenbcTB. B moOoMm cioydae (akTuyeckas o00s3aTeNbHOCTh OTACIBHBIX
HOPMAaTUBHBIX aKTOB, HIMEHYEMBIX (POPMaATbHO PEKOMEHIATEIIbHBIMU, COMHEHUN HE
BBI3BIBAET, OCOOEHHO C YYETOM HAMYMs NPSIMBIX YKa3aHWM Ha 0053aTE€IbHOCTH, a
TaK)Ke ¢ y4y€TOM MHCIIOJIb30BAHUSI B TEKCTE€ TAKUX CJIOB, KaK «JIOJDKEH», «00s3aH»,
«CIIEAYEeT»» U Mp., OTPAKAIOIIUX JTOJPKEHCTBOBAHHUE.

Haubonee yOemurenbHBIM ©  Jaxke OECCIOPHBIM  TIOJITBEPKIACHUEM
pOoOJIEMHOCTH TaKOT'O BOMPOCA SIBJSIOTCS METOJMYECKHE UM MHBIE PEKOMEHAAINU
JUTSI BBITIOJIHEHUSI pa0OT, B TOM UKCJIE HAYYHBIX, KOTOPBIE 1e-(PaKToO paccMaTpUBaIOTCS
B KayecTBe 00s13aTeNIbHBIX. DTO O3HAUaeT, 4YTO peHOMEH pekoMenaatensHoro HITA Bo

MHOT'OM SBJIACTCSA YCIIOBHBIM. HOBTOMy, YUYUTBIBAA CJIOXHBIOYIOCSA IIPAKTHKY
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MPaBOBOTO PETYJHMPOBAHHUSA, BOMPOC 00 00s3aTENBHOCTH (MMIIEPATUBHOCTH) WA
PEKOMEHIATEIBbHOCTA TOTO WJIM MHOTO aKTa HAJJICKHUT periaTh UCXOAS U3 TOTO, YTO
caMO HaMMEHOBAHUE aKTa CBUJIETEIIbCTBYET O €r0 XapakTepe Jullb yclioBHO. [lo
KpaiftHel Mepe, 3TO CpaBEIMBO IPUMEHUTEIIBHO K PEKOMEHIAlUAM (METOIUYECKUM
U T.IL).

Boo01mie B tutepaType 1opuandecKiue peKOMEH AN XapaKTepU3yIOTCs BeChMa
IMIMPOKO, KAaK aKThl, BRIPAXKAIOIIKE BOIIO YIIPABOMOYECHHBIX HA TO JIMII, COJIEpKAIlUe
MPEVIOKCHHS, COBETHI, YKa3aHWsA, aJpPECOBAHHBIE CYOBEKTaM OIpPEHeIEHHBIX
IOPUJIMYECKUX B3aMMOCBS3EH M BBI3BIBAIOIINE IOPUANYECKUE TOCIEACTBUSI B BUJC
YCTaHOBJICHUSI, U3MEHEHHS, IPEKpaIeHusl TpaBOOTHOIIEHUH [6, c. 131]. Ho onsaTh ke
YKa3aHHbIC XapaKTEPUCTUKU YCIOBHBI, OCOOCHHO €CIM HMX paccMaTrpuBaTh B
KoMIuiekce. Tak, B OJJHOM akTe, (OpMaTIbHO UMEHYEMOM PEKOMEHIAIUSIMU, MOTYT
coJiepKaThCsl HE 00s13aTeIbHBIC MPEAJIOKEHHS, PEKOMEH/IAIIMK, B TOM BpPEeMs KakK B
JIPYTroM — OOS3bIBAIONINE YKA3aHUS.

B 0oAHOBpEMEHHOM YNOMHWHAHWU TNPEMNJIOKEHUNW, COBETOB, YKa3aHUI
BBIPAXKAETCA BCS MapaJlOKCaTIbHOCTh PEKOMEH/IATENIbHBIX MPABOBBIX aKTOB. TO €CTh
OHM MOTYT COJIepXkaTh KaK HeoOsi3aTelibHbIe, TaK U 00s3aTelbHbIE K HCIOJIHEHUIO
HOPMBI, TIpUYEM 00111e0053aTeTLHOCTh MOKET KOJebaThCsi OT MHUHHUMAIBHOWU [0
BBICOKOM CTEIMEHM, OJIM3KOM K MMIIEPATHUBHOM, BhIpa)karomieiics B ¢popme 3ampeTos,
OTpaHUYCHMM WM 00s13aHHOCTEH [8, ¢. 211].

3aki0oueHue

Bompoc craryca pexkoMeHJaTelbHbIX MPABOBBIX AKTOB OCTAETCS OTKPHIT, a
3HAUUT, OCTAETCS U MOTPEOHOCTH B MIPUHSATHU MEP T10 €r0 CKOPEHIIeMy pa3pelieHHIo.

ABTOpY BUIUTCA HEOOXOIUMOCTh TEPECMOTpPa CJOXKUBIIETOCS TOAXOa,
MIpEANoaramIero nMmeHoBanue dpakruuecku ooszarenbubix HITA pekomennanusmu.
CyObeKTy HOPMATHUBHO-TIPABOBOTO PETYJMPOBAHUS IIEIECO00pa3HO OTKa3aThCsl OT
HCIIOJIb30BaHUS TAKOTO MOHSTHS, KaK «PEKOMEH AN MpuMeHnuTeNbHO K TeM HIITA,

KOTOpbIE pa3pabaThIBalOTCSl B Ka4eCTBE 00S3aTENBHBIX IS UcHodHeHus. Jlymaercs,
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410 Takoro poga HITA noJKHBI UMEHOBAThCA MHAYE, B YACTHOCTH, MHCTPYKLHSIMH,
YKa3aHUSMU U T.I1., HO HE PEKOMEHIALUAMH.

Takoil MOAX0A HOPMATHBHO 3aKPEIJIEH MOXET OBITh B JIOOBIX aKTaX, B
COOTBETCTBUM C KOTOPBIMU (BO MCHOJHEHUE KOTOPBIX) NPUHUMAIOTCA T€ WJIH HHbIC
PEKOMEHJALUN.

Peanuzamus JaHHOTO MOAX0/1a CIOCOOHA UCKITIOUUTH 320y XK/IeHNE CYObEKTOB
PaBONPUMEHUTEIBHON JESATENIBHOCTH IPU PEUICHUWM TEX WIM HHBIX IpodiieM
MPAKTUYECKOI0 XapakTepa, KOrja BO3HUKAOT (MOTYT BO3HUKHYTh) COMHEHHUS O TOM,

IIOJICIKUT JIN KOHKpCTHBIﬁ JAOKYMCHT 065133TCJ'IBHOMy IMPUMCHCHHUIO.

Cnucok aureparypsl

1. [TocranoBnenne MexnapiaaMeHTCKON Accam0iien ToCy1apCTB-y4acTHUKOB
CHI ot 13.05.1995 «O pexoMeHnaTeIbHOM 3aKOHOAATENbHOM akTe O HOPMATHBHBIX
MPaBOBBIX aKkTax rocyaapcrB-ydyactTHukoB CHI™» // NHdpopmanmoHHbIid OIOJIIIETEHB.
Mexmnapi. AccamOnest rocyaapctB-ydacTHUKOB CHI'. 1995. Ne 8.

2. ®denepanbHbil 3akoH 0T 31.07.2020 Ne 248-D3 (pea. ot 28.12.2024) «O
rocyJIapCTBEHHOM KOHTpOJi€ (HaA30pe) U MYyHUIIUMIIAIBHOM KOHTpoJie B Poccuiickoit
®denepanuny // Codpanue 3akonoaarensctsa PD. 2020. Ne 31 (4. I). Ct. 5007.

3. MeTtonuueckre peKOMEHJaluMu 10 pa3pabdoTKe HayYHO-NIPOEKTHOM
JOKYMEHTAllMl Ha IMpoBeJIeHUE paboOT MO COXPAHEHHIO OOBEKTOB KYJIbTYPHOIO
Hacaeaus (MaMsITHUKOB MCTOPUM M KyJbTYphl) HaponoB Poccuiickoit ®enepanuu
(ITmcemo Munkynetypbl Poccun ot 16.10.2015 Ne 338-01-39-I'TI) // CIIC
«Koncynbrantl Inrocy.

4. MeTtonuueckue peKOMEHIAlMM MO MPOBEIECHUIO CaMOOOCIENOBaHUS U
MOATOTOBKE  JIEKJIapallii  COONIOACHUS  00si3aTenbHBIX  TpeOoBaHWil  (YTB.
PykoBogutenem denepanbHON CIyKOBI 110 Hai30py B cdepe Tpancnopra 21.03.2022)
// DnexkTpoHHBIA (OHA TMPABOBBIX W HOPMATUBHO-TEXHUYECKHX JIOKYMEHTOB
«Kogneke». Pexxum noctyma: https://docs.cntd.ru/document/351295571?section=text
(mata obpamenus: 08.04.2025).



Interdisciplinary Scientific Journal ISSN: 3033-6872
MedicoucyuniunapHlil HAYUHbLUL HCYPHATL Ne1/2025

5. Pemenne Apbutpaxsoro cyaa r. Mockssl oT 24.01.2020 o nemy Ne A40-
198728/2019 // ApxuB penieHuit apOUTPaKHBIX CYJI0B M CYJ0B OOIICH IOPUCAUKITUY.
Pexxum moctyma:  https://sudrf.cntd.ru/document/564225050 (mata oOparmieHus:
08.04.2025).

6. l'onoBkun P.B., MenbaukoB A.C. HOpuauueckue peKOMEHAAIMU Kak
Croco0 TPaBOBOTO PETYJIUPOBAHMS OONIECTBEHHBIX OTHOIICHWH // BecTHuk
Bnagumupckoro opuaudeckoro uHctutyta. 2017. Ne 4 (45). C. 127-132.

7. KoxeBuukoB B.B. O pexkoMmeHnaTenbHbIX HOpMax mpaBa // BecTHuk
Omckoro ynusepeuteta. Cepus: [Ipaso. 2021. T. 18, Ne 4. C. 5-18.

8. Koceix A.A. IlpaBoBoii ¢eHOMEH «pEKOMEHIAIUs»: MOHATUE U POJib B
MIPAaBOBOM PETYJIMPOBAHUHU OOIIECTBEHHBIX OTHOIIEHHH // BectHuk Boponexckoro
unctutyta ®CHUH Poccun. 2024. Ne 2. C. 208-214.

9. Ho3znpaueB A.®. I'ocyapCTBEHHbIE PEKOMEHJALMU: 3HAYEHUE, IPAaBOBAs
pUpola U COBpEMEHHasi TmpakThuka npuMeHeHuss // XypHan 3apyOexHOro

3aKOHOAATENBCTBA U CpaBHUTENBHOTO NpaBoBeAcHus. 2022. T. 18, Ne 4. C. 16-29.

References

1. Postanovlenie Mezhparlamentskoj Assamblei gosudarstv-uchastnikov SNG ot
13.05.1995 «O rekomendatel nom zakonodatel nom akte O normativny x pravovy x
aktax gosudarstv-uchastnikov SNG» // Informacionny ] byulleten’.
Mezhparl. Assambleya gosudarstv-uchastnikov SNG. 1995. No 8.

2. Federal'ny'j zakon ot 31.07.2020 No 248-FZ (red. ot 28.12.2024) «O
gosudarstvennom kontrole (nadzore) 1 municipal nom kontrole v Rossijskoj Federacii»
// Sobranie zakonodatel stva RF. 2020. Ne 31 (ch. I). St. 5007.

3. Metodicheskie rekomendacii po razrabotke nauchno-proektnoj dokumentacii na
provedenie rabot po soxraneniyu ob’ektov kul turnogo naslediya (pamyatnikov istorii
1 kul'tury") narodov Rossijskoj Federacii (Pis'mo Minkul tury’ Rossii ot 16.10.2015
Ne 338-01-39-GP) // SPS «Konsul tantPlyus».



Interdisciplinary Scientific Journal ISSN: 3033-6872
MedicoucyuniunapHlil HAYUHbLUL HCYPHATL Ne1/2025

4. Metodicheskie rekomendacii po provedeniyu samoobsledovaniya i podgotovke
deklaracii soblyudeniya obyazatel ny'x trebovanij (utv. Rukovoditelem Federal noj
sluzhby" po nadzoru v sfere transporta 21.03.2022) // E'lektronny’j fond pravovy'x i
normativno-texnicheskix dokumentov «Kodeks». Rezhim dostupa:
https://docs.cntd.ru/document/351295571?section=text (data obrashheniya:
08.04.2025).

5. Reshenie Arbitrazhnogo suda g. Moskvy' ot 24.01.2020 po delu Ne A40-
198728/2019 // Arxiv reshenij arbitrazhny ' x sudov i sudov obshhej yurisdikcii. Rezhim
dostupa: https://sudrf.cntd.ru/document/564225050 (data obrashheniya: 08.04.2025).
6. Golovkin R.B., Mel'nikov A.S. Yuridicheskie rekomendacii kak sposob
pravovogo regulirovaniya obshhestvenny'x otnoshenij // Vestnik Vladimirskogo
yuridicheskogo instituta. 2017. Ne 4 (45). S. 127-132.

7. Kozhevnikov V.V. O rekomendatel ny'x normax prava // Vestnik Omskogo
universiteta. Seriya: Pravo. 2021. T. 18, Ne 4. S. 5-18.

8. Kosy'x A.A. Pravovoj fenomen «rekomendaciya»: ponyatie i rol” v pravovom
regulirovanii obshhestvenny 'x otnoshenij // Vestnik Voronezhskogo instituta FSIN
Rossii. 2024. Ne 2. S. 208-214.

9.  Nozdrachev A.F. Gosudarstvenny'e rekomendacii: znachenie, pravovaya
priroda 1 sovremennaya praktika primeneniya // Zhurnal zarubezhnogo

zakonodatel stva 1 sravnitel nogo pravovedeniya. 2022. T. 18, Ne 4. S. 16-29.



Interdisciplinary Scientific Journal ISSN: 3033-6872
MedicoucyuniunapHlil HAYUHbLUL HCYPHATL Ne1/2025

5.1.4. Yro/I0BHO-IPABOBbIEC HAYKH

Hayunas crates

VIIK 343.2

HHOHATHUE «ITPECTYIIVIEHUE» U1 ITPOBJIEMbBI EI'O OTTPAHUYEHUSA
OT A AIMUHUCTPATUBHOI'O ITPABOHAPYIHIEHUSA

I'opmaum Jloypenc, Ph.D., YauBepcurer I'pounnrena: I'poHuHreH,
Hunepaanasl, ivanmelikh_vig@yandex.ru

AHHOTALIUSA

PaccmarpuBaercsi NOHATHE «IPECTYIVIEHUE) HA OCHOBE €0 KIIIOYEBBIX MPU3HAKOB —
BUHOBHOCTH, OOIIECTBEHHOW OMAacHOCTH, MPOTHUBOINPABHOCTH, HAKa3yeMOCTH.
[TomuépkuBaercst ocobasi poJib MpU3HAKa OOIIECTBEHHOW OMACHOCTH KakK TJIABHOTO
OTJIWYUSL TPECTYIUICHUS; OOCYXHAIOTCsl pa3Hble TMOAXOAbl K TOHUMAaHUIO
OOIIIECTBEHHOM OMAacHOCTHU; OOOCHOBBIBAETCSI HEOOXOIUMOCTh HCIOJIb30BAHUS
Ka4eCTBEHHBIX, KOJMUYECTBEHHBIX U APYTUX OObEKTUBHBIX KPUTEPHUEB OOIIECTBEHHOM
OMAacCHOCTU JUIsl OTTPAaHWYEHHUS TPECTYIUICHUS OT aJMUHHCTPATUBHOTO M WHBIX
npaBoHapyiieHuil. JlaeTcs o0mias xapakTepucTHUKa BHHOBHOCTH KakK IpPU3HAKa
MPECTYIJICHUS;, BBIACISIOTCS NPUHUUIHAIBHBIE YCIIOBHS, CBHUIIETEIIbCTBYIOUIUE O
HaJIMYMM BUHOBHOCTH; paccMarpuBaroTcs (opmbl BuHBL. Vccnemyercs mpusHak
MIPOTUBONPABHOCTH; BBIACISIIOTCS JBa NOAXOAAa 3aKOHOAATENs K 3aKPEIJICHUIO
MpU3HaKa MPOTUBOMPABHOCTH, & UMEHHO C MCIOJIb30BAaHUEM MPSAMOTo 3ampeTa u 0e3
WCIIOIB30BaHUSl TMPSAMOTro 3arpera (MOCPEICTBOM YCTAHOBJICHHMS HaKa3yeMOCTH).
PaccmarpuBaroTcsi MOHATHE «HAKa3aHUE» W TMPU3HAK HAKA3yeMOCTH KakK IMPHU3HAK
MPECTYIUIEHUS; OTMEYAETCSl YCJIOBHBIM XapakTep MNpU3HAKa HAKa3yeMOCTH BBUILY
BO3MOXXHOCTH OCBOOOKJIEHHS BHUHOBHOTO B TMPECTYIICHUU JHIIA OT OTOBIBAHUS
Haka3zaHus. AHaIM3UPYyETCs CYUIHOCTh aJMUHHCTPATHBHOIO IPaBOHAPYILICHHE B
KOHTEKCTE €r0 MPU3HAKOB; BBIJICIISIIOTCS CYILIECTBEHHBIE OTINYUS A IMUHUCTPATUBHOTO
MIPaBOHAPYIICHUS OT MPECTYIUICHUA. YACNISEeTCs] BHUMAaHUE TTPU3HAKY OOIIECTBEHHOM

BpCIHOCTH KakK OTJIMUMTEIILHOU qyepTre aAAMHUHHUCTPATHUBHOI'O IIPaBOHAPYHICHM.



Interdisciplinary Scientific Journal ISSN: 3033-6872
MedicoucyuniunapHlil HAYUHbLUL HCYPHATL Ne1/2025

OOpamaercs  BHMMaHue Ha  npoOneMy  aIMUHUCTPATUBHOM  IPEIOIUIINH,
Ipenoararoei Ipu3HaHue 00IIeCTBEHHO HEOMACHBIX JIeTHUH (aIMUHUCTPATUBHBIX
IIpaBOHAPYIIEHUIT) OMACHBIMU MPU MX MMOBTOPHOM COBEpILIEHUU. [[enaeTcss BBIBOA O
HaJU4YMK HEKOTOpBIX mpoTuBopeunidi B HopMax YK P®, o00ycraoBiIeHHBIX
YCTAaHOBJIICHUEM  YIOJIOBHOWM  OTBETCTBEHHOCTHM 3a IIOBTOPHO  COBEPLICHHOE
aIMUHHACTPATUBHOE NIPABOHAPYILICHHUE.

KiroueBble ci0oBa: aIMUHHCTPAaTUBHAs OTBETCTBEHHOCTb, aJMUHUCTPATHUBHOE
IpaBOHApYLIEHWE,  OOLIECTBEHHAs  ONACHOCTb,  HNPECTYIJICHWE,  YIOJOBHas

OTBETCTBEHHOCTh, YTOJIOBHOE NpaBo, YK PO.

Crarbs moctynuia B pemakmuio 21.03.2025, omoOpeHa mocie peleH3upOBaHUSA

12.04.2025, npunsirta k nyonukauuu 14.06.2025.

Original article

THE CONCEPT OF" CRIME " AND THE PROBLEMS OF
DISTINGUISHING IT FROM AN ADMINISTRATIVE OFFENSE

Gormley Laurence, Ph.D., University of Groningen: Groningen, Netherlands

Abstract

The concept of "crime" is considered on the basis of its key features — guilt, public
danger, illegality, punishability. The special role of a sign of public danger as the main
difference between a crime is emphasized; different approaches to understanding
public danger are discussed; the need to use qualitative, quantitative and other objective
criteria of public danger to distinguish a crime from administrative and other offenses
is justified. A general description of guilt as a sign of a crime is given; fundamental
conditions indicating the presence of guilt are highlighted; forms of guilt are
considered. The article examines the sign of illegality; two approaches of the legislator

to fixing the sign of illegality are distinguished, namely, with the use of a direct ban
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and without the use of a direct ban (by establishing punishability). The concept of
"punishment" and the sign of punishability as a sign of a crime are considered; the
conditional nature of the sign of punishability is noted due to the possibility of releasing
a person guilty of a crime from serving a sentence. The article analyzes the essence of
an administrative offense in the context of its features; highlights the significant
differences between an administrative offense and a crime. Attention is paid to the sign
of public harmfulness as a distinctive feature of an administrative offense. Attention is
drawn to the problem of administrative prejudice, which implies the recognition of
socially non-dangerous acts (administrative offenses) as dangerous when they are
repeated. It is concluded that there are some contradictions in the norms of the Criminal
Code of the Russian Federation, due to the establishment of criminal liability for a
repeated administrative offense.

Keywords: administrative responsibility, administrative offense, public danger, crime,

criminal liability, criminal law, Criminal Code of the Russian Federation.

Beenenue

DEeHOMEH MPECTYIUICHUS JIEKUT B OCHOBE BCErO0 YroJIOBHOTO MpaBa, TaK Kak
OTBETCTBEHHOCTb, IMPEAYCMOTPEHHAsT HOpPMaMH YTOJOBHOIO Koaekca Poccuiickoin
Oeneparuu [1] (manee — YK P®) Ga3zupyercs MMEHHO Ha TMOHUMAHUU CYIIHOCTH
npecTyrjieHus. Bompockl KpUMHUHAIM3aUUM TE€X WM HWHBIX JIESTHUW PElIarTCs
HCKJIIOUUTENIBHO HA OCHOBE TOTO, KAK UMEHHO MOHUMAETCS MPECTYIICHUE.

B 3HauurtenbHOM Mepe TmpodOieMarhKa YroJOBHO-IIPAaBOBOM  TPaKTOBKHU
MPECTYIUIEHNUsS CBSi3aHa C  MPOOJIEMAaTUKOM  TPAKTOBKHM  AJMHUHUCTPATHBHOTO
MPAaBOHAPYIICHUS, TaK KaK ATH JBa MOHATHS TECHO B3aMMOCBA3aHbI, HECMOTPS Ha
HaJIMYMe CYIIECTBEHHBIX pa3Inuuii MexXay HUMH. OnpeesieHHe UX COOTHOLICHUS U
B HAy4YHO-TEOPETUYECKOM, TaK M 3aKOHOTBOPYECKOM KOHTEKCTE BbI3BIBACT
ONpEACICHHbIE TPYAHOCTH M Pa3HOUYTECHHUS. B CBS3M ¢ 3THUM aHaIU3 CYIIHOCTH
MPECTYIJICHUS B KOHTEKCTE COOTHOIIEHUS C aIMUHUCTPATUBHBIM IPaBOHAPYILIEHHEM

MMPEACTABISACTCA AKTYaJIbHBIM.
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OcHOBHAas 4aCTh

B 4. 1 ct. 14 YK PO npecrymieHue TpakryeTcs Kak jAesHue (nerdcTBue Judo
Oe3nelicTBrE), 00Ia1a011Iee CIEAYIOMUMU IPU3HAKAMU:

- BAHOBHOCTB;

- 00I11IeCTBEHHAs! OTIACHOCTb;

- 3anpenieHHOCTh HopMaMu Y K P® (TpoTUBO3aKOHHOCTb);

- HAKa3ye€MOCTb.

Kaxapiii U3 MpU3HAKOB MPECTYIUICHUS, O€3yCIIOBHO, SIBISIETCS 3HAYUMBIM U
TpeOyeT OTAENbHOro paccMOTpeHus. M BpsAl M MOXHO TOBOPUTH 00 UX HEPAPXUH,
MOCKOJIBbKY MPHU OTCYTCTBUU JIFOOOTO M3 HUX TOBOPUTH O HAJIWYUU MPECTYIJICHUS HE
MPECTABIIAECTCS BO3MOXKHBIM. BMecTe ¢ Tem, 0co00e BHUMaHHUE IIEIE€CO00pa3HO
oOpalaTb UMEHHO Ha MPU3HAK OOILLECTBEHHON OMaCHOCTH, KOTOPBIA MPUCYII] TOJIBKO
IPECTYIUICHUSAM, BO BCSIKOM CiIy4ae, C TOUKM 3PEHMS 3aKOHOJATENsl, TaK Kak JII0ObIe
MHBIE MPAaBOHAPYILLIEHUS 00IIECTBEHHOM ONACHOCTH HE MPECTABISIOT.

[TpumeuarenbHO, YTO B 3apyO€KHBIX JOKTPUHAX IPU3HAK OOIIECTBEHHOM
OMACHOCTH NPECTYIJICHUS, KaK MPABUIIO, TOXKE BBIAEISIETCS, OTHAKO EMY HE MPUJAETCS
CTOJIb 3HAYMMOM POJIH, B OTIIMYHME OT OTEUYECTBEHHOW YTOJIOBHO-IIPABOBOM JOKTPHUHBI,
NpPEICTAaBUTENM KOTOPOM B CBOEM OOJBIIMHCTBE, «PaTylOT 3a YCTAHOBJICHUE
0OIIECTBEHHON OMAacHOCTH Kak IMpHU3HaKa mnpectyruienus» [5, c. 125]. ABtop crarbu
TOXKE COJMJIAPEH C MHEHUEM OOJIBIIMHCTBA OTEYECTBEHHBIX aBTOPOB U MOJACPKUBACT
MPU3HAHKUE YKA3aHHOTO MPU3HAKA KaK 00s3aTeIbHON XapaKTEPUCTUKH MPECTYIUICHHUSL.

CnenyeT NOAYEPKHYTh, YTO MpPU BCEOOIIEH NOAAEP)KKE TaKOro IMOAXoAa,
B3MJISAJbl Y OTEUECTBEHHBIX HCCliefoBaTeNiel Ha (peHOMEH OOIEeCTBEHHON ONMacHOCTH
MPUHOUNHANBHO pacxomsarcs. Tak, A. A. IIMOHTKOBCKHMI CBSI3BIBAET NPHU3HAK
OOIIECTBEHHON OMACHOCTH C HETIOCPEICTBEHHBIM HAHECEHUEM Bpe/ia OOIIECTBEHHBIM
OTHOIIICHUSM, JTUOO C BEPOSATHOCTHIO HaHeceHUs Bpenaa [7, ¢. 157]. Y B nenom Takoii
B3IVISII  BIOJHE OTpaXaeT OJWH U3 MPUHUUIUAIBGHO 3HAYMMBIX aCIEKTOB
npectymienus. B T1o ke Bpems A. B. HaymoB oOpamaer BHMMaHue Ha

CYIIECTBEHHOCTh  Bpe€lla,  MPUUYUHSIEMOIO0  OOBEKTaM  yTOJOBHO-IIPABOBOM
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oxpaHnsl [6, c. 118]. 1 310 mo3BoIsieT cenarh BHIBOJ O HEOJHO3HAYHOCTH OHUMAaHUS
OOIIIECTBEHHON OIMAaCHOCTH, MOCKOJIbKY KIIFOYEBOM aCIMEKT 37IeCh COCTOMT MMEHHO B
pasMepe WK XapakTepe Bpe/ia, YTO HE BCErJa MOXKET ObITh OIIEHEHO 0OBEKTUBHO.

KpaiiHe nHTEpECHBIM, HO B TO 7K€ BPEMSI HE BIIOJIHE COOTBETCTBYIOIIUM MO3UIIMT
OTEUECTBEHHOIO 3aKkoHojarens, npexacrasusgercs B3msn H. A.  JlomameHko,
A. B. T'omukoBoii, E. B. Ko03eBoii 1 HEKOTOPBIX JIPYTUX UCCIEI0BaTeNel Ha PUPOLY
npu3Haka OOIIECTBEHHONM OMAacHOCTH. YKa3aHHbIE aBTOPbl HE COIVIACHBI C
MCITOJIb30BAaHMUEM KOJMYECTBEHHBIX KPHUTEPHUEB OOIIECTBEHHOU OMacHOCTH (pa3Mmep,
TSXKECTh), a TakKe TIOBTOPHOCTU coBepiieHus JnesHus. [lo uxX MHeHwIo,
HCIIOJb30BAHUE KOJIMYECTBEHHBIX KPUTEPUEB YMECTHO JHIIb BHYTPU OTpPaCiH
YTrOJOBHOTO TipaBa (Jy1s1 1uddepeHInay pa3InyHbIX TPECTYIUICHUH), HO HE MEXKTY
orpaciusiMu  (He I auddepeHnranul MNpecTyIUIeHUH U aJMUHUCTPATHUBHBIX
npaBoHapyuieHuit). UTo ke KacaeTcsi MOBTOPHOCTH COBEPIIEHUS NESHUM, TO, IO
MHEHHIO TAaHHBIX aBTOPOB, TAKOW ACHEKT OTPAXKaeT HE CaM XapaKTep JACSHUs, a JIUIIb
JIMYHOCTB JIUIIA, Er0 COBEPIIMBIIETO. B TO k€ BpeMs B UKCIIe MPU3HAKOB, OTPAKAOIINX
OOIIIECTBEHHYIO OMAaCHOCTh, yYKa3aHHbIMHU aBTOPAMH OTMEYACTCS CYIECTBEHHOCTD
Bpena [5, c. 134-135].

[TosTOMY, €CITM UCXOIUTH U3 3TOM MO3ULIMH, TO CTAHOBUTCS HE BIIOJIHE MOHSTHO,
KaKUMH KOHKPETHBIMU KPUTEPUSIMH PYKOBOJCTBOBATHCS ISl  OTTPAHUYCHHS
MPECTYIUICHUs, KaK OOIINECTBEHHO OMAcCHOTO JEesHUSA, OT JAPYTHX JCSHHUM, He
MPEACTABIAIONIMX OOIIECTBEHHOW omacHOCTH. M B 3TOM CBSI3M Kauye€CTBEHHBIE U
KOJIMYECTBEHHbIC TMPU3HAKK, a TaKXke IMPU3HAK TIMOBTOPHOCTH, HCIOIb3yEeMbIC
3aKOHOJIATEJIEM, C MPAKTUUYECKONW TOYKU 3PEHHS BIIOJIHE MPUTOMHBI ISl TOTO, YTOOBI
OOBEKTUBHO OICHUTH OOIIIECTBEHHYIO OMACHOCTh TOTO WJIM WHOTO JICSIHUS, NMPU3HAB
€ro MPEeCTYIHBIM.

OTaenbHO clEQyeT cKa3arb O MAaJIO3HAUUTENIbHOCTH, KaK XapaKTEpPUCTHUKE
JIesSIHMSI, UCKITFOUAIOIEH ero MpU3HaHUe MIpecTyIieHueM. B 3Toil cBsi3u 3akoHOIaTE b

yCMaTpuBaeT OTCYTCTBHE OOILECTBEHHOW OMACHOCTH y TeX MAEsHHUM, KOTOphIE
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SBIISTFOTCS MaJIO3HAYUTENBHBIMA, JaKe TpHU (HOPMAIBHOM HAJIWYUU BCEX MPOUUX
IPU3HAKOB KOHKPETHOTO MPECTYIUIEHUS, YTO clieqyeT u3 4. 2 cT. 14 YK PO.

BuHOBHOCTB, Kak 00s13aTeNIbHBIN MPU3HAK MPECTYIUICHUs, OTpaxkeHa B CT. 5 YK
P®. ComnacHo yka3aHHOW HOpMeE, MPUBICYEHUE K YTOJOBHOW OTBETCTBEHHOCTH
BO3MOXHO MCKJIFOUUTENIbHO IIPM HAJW4YUU BHHBI 32 KOHKPETHBIE JECHCTBHUS
(O6e3aeiicTBHE) M HACTYIUBIIKE B PE3YJIBTATE UX COBEPIICHUSI OOIIECTBEHHO OMAaCHBIC
NOCJIEACTBUS, €CJIA B OTHOLLIEHUH HUX CyJ yCTaHOBWI BUHY. [Ipu 3Tom 4. 2 ct. 5 YK
P® 3anpeniaeT 00bEKTUBHOE U3MEHEHHUE.

BUHOBHOCTH MM BUHY, KaK €€ CHHOHUM, B COJIEPKATEIHHOM TEOPETUUYECKOM
aCmeKkTe MOXKHO OXapaKTepU30BaTh KaK TMCHUXMYECKOE OTHOIICHHE CyOBheKTa K
COBEpILICHHOMY JIeSIHUIO, a Takxke K ero mnocieactsusim [8, c. 118]. M Takoe
OTPEJICJICHUE B LIEJIOM IPUMEHUMO KaK K YTOJIOBHO HaKa3yeMbIM MPECTYIUIEHUSAM, TaK
Y K pa3JIU4HbIM, B TOM YUCJIE, aAMUHUCTPATUBHBIM, IPABOHAPYLICHHUSIM.

[IpyHIMONATBEHBEIMU YCIOBUSMHU BUHOBHOCTH SIBJISIIOT:

- cB0OO/Ia BOJIM (COBEPIICHHE TOTO WJIM MHOTO JEHCTBUSA JTMOO Oe3nencTBUs
HCKJTIOYUTENIHHO MO0 COOCTBEHHOM BOJIE UHUBUIA);

- OTPAXKEHUE B CO3HAHUU JIUIlAa COBEPILICHHOTO UM nesiHus [ 8, c.113].

NubiMu cnoBamu, Ui TPU3HAHUA JIMIIA BUHOBHBIM HEOOXOAMMO, YTOOBI OH
PYKOBOJICTBOBAJICSI MCKJIIOYUTEIBLHO CBOEH BOJIEH, OCO3HABas MPHU ATOM XapakTtep,
CTENEHb OOIIECTBEHHOM OMACHOCTH M MHBIC 3HAYMMbIC ACTICKTHI JICSTHHUSI, IPUUEM Kak
pealibHbIe, TaK U BO3MOXKHBIE. [Ipy 3TOM cTereHh BUHOBHOCTH MOKET OBITh Pa3HOM.

Ncxons u3 nonoxeHuil CT.cT. 25 u 26 YK P®, 3akoHomarens paccmarpuBaeT
BHUHY (BUHOBHOCTbH) UCKJTIOYMTENILHO B KOHTEKCTE ee MudPepeHnnanuu Ha yMbICeN U
HEOCTOPOXKHOCTh. BO B3aMMOCBSI3M C YKa3aHHBIMH HOpPMaMHu, B 3aBUCHUMOCTH OT
(dbopmbl, BUHA (BUHOBHOCTH) MOXET TPAKTOBAThCS KaK:

- OCO3HAaHHWE OIMACHOCTH CBOETO JIESIHUS, MPEABUJCHUE €ro MOCIEACTBUN U

KeJaHue WX HACTyTUIeHUs (IpsIMOM yMBbIceN);
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- OCO3HAHHME OIACHOCTU CBOEIrO AESHUSA, NPENBHUICHHUE €ro IMOCIEACTBUM, HE
’KEJIaHWe, HO CO3HATEJIbHOE JOIMYIICHUE UX HACTYIUICHUS JIMOOo Oe3pa3indne K HUM
(KOCBEHHBIN yMBbICEN);

- IpEeBUICHHE TTOCIIEACTBHIIM CBOETO JCsIHUSI, HO O€30CHOBATENIbHBIIN paccyeT Ha
UX MpeA0TBpaIIEHUE (JIETKOMBICIIHE);

- HE TMpPEIBUJICHUE IMOCIEACTBUI CBOEro JAEsSHUS NpPU HEIOCTATOYHOM
BHUMATEIBLHOCTH U MPEAYCMOTPUTEIBHOCTU (HEOPEKHOCTB ).

Takass guddepenunanus BUHBI (BUHOBHOCTH) Ja€T OCHOBAaHHUS OTAEIHHBIM
HCCJIEIOBATENSIM TPAKTOBATh BUHY TOJIBKO B KOHTEKCTE TEPMHUHOB «yMBICEI» H
«HEOCTOPOXKHOCTHY [9, c. 12], 4TO B L1€JI0M NPEACTABIISAETCS BIIOJHE 0OOCHOBAHHBIM.

[Ipy3Hak NPOTUBOMNPABHOCTH B OYKBaJbHOM €ro IOHUMAHUU O3HAYaeT
COBEPILIEHNE TOTO WIA HHOTO JESHUS NIPOTHUB IPaBa, BOIIPEKH HOpMaM 3aKoHa. MHaude
IIPOTHUBOIIPAaBHOCTh MOXXHO Ha3BaTh IPOTHBO3AKOHHOCTBIO, ATO JIBA CUHOHMMHWYHBIX
MOHSTUSL.

BmecTte ¢ TeM 3akoHOmarenb 3aKpeIUIAeT IPU3HAK ITPOTUBOIPABHOCTH
MIPUMEHUTENBHO K Pa3HbIM COCTaBaM MPECTYIUICHUS, MPEAyCMOTPEHHBIM HOPMaMH
YK P®, no-pasHomy. Tak, B OZHMX CiIy4dasx 3aKpeIUICHUE IPOTUBOIPABHOCTH
peanu3yercsl MyTeM YCTAaHOBJIEHHMS NPSMBIX 3allpEeTOB, NMPHUYEM, KaK IMPAaBHIIO, HE
HopMamu YK P®, a wusHbiMH (enepanbHbIMM 3aKOHAMH WA MOA3aKOHHBIMU
HOPMAaTUBHBIMU aKTaMH WIM JaXe MEXKIYHApOIHBIM JIOTOBOPOM, Kak B cClydae,
peaycMOTpeHHOM CT. 356 YK P®, korga T€ WM MHBIE 3alIpeThl HA UCIIOJIb30BaHUE
ONMpEIEICHHBIX METOIOB M  CPEACTB  BEIEHUS BOMHBI  yCTaHABJIMBAIOTCS
MEKIyHApOJIHBIM JOTOBOPOM WJIM B ciiyyae, npeaycmorpeHHoM cT. 230.1 YK PO,
KOTJIa yCTaHAaBJIMBAIOTCA 3alpeThl HAa CKJIOHEHHE CIOPTCMEHAa K MCIOIb30BAaHUIO
OTIpeIeNICHHBIX CYOCTaHIIMM U (MJIM) METOAOB, 3alPEIICHHBIX B CIIOpTe. B 3THX M MHBIX
MOJOOHBIX CIIy4asX YCTaHOBJICHBI BIIOJHE KOHKPETHBIE 3alpPEThI.

B 10 e Bpems B OTIENbHBIX CIydasX MPSIMbIX 3alPETOB HAa COBEPIICHHUE TEX
WJIM WHBIX JESHUN 3aKOHOJATENIb HE YCTaHaBIMBaeT. VX MPOTHBOIPABHOCTh CIELYET

HC M3 YCTAHOBJICHHA 3allp€Ta Ha COBCPHIICHHC KOHKPCETHOIO ﬂCﬁCTBI/IH 501041
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Oe3nelicTBusA, a U3 HakazyemocTtu. Hambonee sipkum mpuMepoM peain3alii TaKoro
NOIXOAa  3aKOHOJATENsl K  YCTAHOBJICHHMIO  MpPHU3HAKa  I[POTUBONPABHOCTH
(3ampeleHHOCTH) SIBISIETCS COCTaB MPECTYIUIEHUS, peaycMoTpeHHbIi B cT. 105 YK
P®: B sTOM cCiiydyae TPOTHBONPABHOCTh YOWICTBA CIIeAyeT WMEHHO U3 €ro
HAKa3yeMOCTH, a HE U3 YCTAHOBIICHUS NIPSIMOTO 3aIpeTa.

HaxkazyeMocTb, Kak IPU3HAK NPECTYIUIEHUS, IPEAIIONATaET, YTO 3a COBEPILIECHUE
COOTBETCTBYIOIIETO MPECTYTHOTO ACSIHUS U0 OyJIeT MOAJIekKaTh HAKa3aHUIO, IPUYEM
HaKa3aHWIo, MpeycMOTpeHHOMY UMEeHHO HopMaMu YK P®D, a He kakoro-nmub6o MHOToO
3aKOHA.

[oBops o HakazyemocTH, cleayeT oOpaTuTh BHuUMaHue Ha 43 YK PO,
TPaKTYIOIIYK0 HAaKa3aHWE B Ka4eCTBE HA3HAYAEMOM M IPUMEHSIEMOM IIO IPUTOBOPY
Cyda Mepbl TOCYIapCTBEHHOIO IPUHYKJICHUS B OTHOLICHHWM BUHOBHOIO B
MPECTYIUIEHUH JIMLA 1T LeJIeW BOCCTAHOBIICHUS CIIPABEIJINBOCTH, UCIIPABIICHUS JIULIA
Y NIPEAYTPEKICHHS COBEPIICHUS ITPECTYIUIEHUN B TAJIbHEUIIIEM.

DTO [1aeT OCHOBaHHUE JUIsi PACCMOTPEHHUSI TMOHATHUM «IIPECTYIUIEHUE» U
«YTOJIOBHO HAKa3yeMoO€ JEsSHHE» B KaueCTBE CHUHOHMUMOB. Haka3yeMocTh Takxke
O3HAYaeT, 4To B ciydyae orcyTcTBus B YK P® HOpM O Haka3aHuuM 3a COBEPILICHHE
KOHKPETHOTO JIESTHUS, TAKOE JIeSTHUE HE OyJIeT MPU3HABAThCSl HAKA3yeMbIM, a 3HAUUT HE
OyIeT paccMaTpuBaThCs U B KAUECTBE MPECTYIIICHUS.

Haka3yemocTh, Kak OJMH W3 KIIIOYEBBIX NPU3HAKOB MPECTYIUICHUS, B
OTpeIeIEHHON MEpe HOCUT YCIIOBHBINA XapaKTep, OCOOCHHO C YUE€TOM IMOJIOKEHUM TJI.
12 YK P®, npemycmarpuBaromieii BO3MOKHOCTh OCBOOOXIEHUSI OT HaKa3aHUU B
oTnenbHBIX chnydasx. Hampumep, ct. 81 YK P® jgomyckaer ocBoOoxIeHUe
rpaKJaHWHA, IPU3HAHHOTO BUHOBHBIM B COBEPILEHUHU MPECTYIUIEHUS, OT OTObIBAaHUS
HaKa3aHUs B CIlydae HaIW4Usl TSOKEJIOTO 3a00JIeBaHUs, €CJIM TAaKOBOE CO3/aeT
MPENSTCTBUS 1)1 OTOBIBAaHUS HAKA3aHUS, JINOO HE TO3BOJISICT IPakIaHNHY OCO3HABATh
XapaKTep M TAKECTh COAECSHHOTO, JHOO BIIEYET HETOAHOCTb K BOEHHOHM CIyx0Oe

(IPUMEHUTENBHO K OCY IECHHBIM BOCHHOCIYKAIIUM).
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PaccmarpuBasi CyliHOCTh MPECTYTICHUS, HENb3s1 000MTH CTOPOHOI BOIPOC €ro
COOTHOILIECHHS C aJAMUHHUCTPATHBHBIM IIPaBOHAPYIIEHHEM, KOTOPOE, CONIACHO 4. |
cT. 2.1 Konexkca Poccuiickon Oenepanun 00 aIAMUHHCTPATUBHBIX
npaBoHapyuieHusix [1] (nanee — KoAIl P®), Takxke xapakTtepusyeTcs:

- IPOTUBOIIPABHOCTHIO;

- BUHOBHOCTBIO;

- HAKa3yeMOCTBIO.

Yro KacaeTcs OTIMYMI aIMUHUCTPATUBHOIO MPABOHAPYILIEHUS, TO OHU BEChMa
CYILLECTBEHHBI:

- BO-TIEPBBIX, 3aKOHOJATEIb HE YCMaTpUBAaeT MpPU3HAKA OOLIECTBEHHOM
OMACHOCTH y TAKUX MPABOHAPYIIECHUN;

- BO-BTOPBIX, aIMUHUCTPATUBHOE ITPABOHAPYIIIEHUE MOXKET ObITh COBEPILIEHO HE
TOJIBKO TPAXJAAHUHOM, HO TAKXE U FOPUINYECKUM JIULIOM.

[oBops 00 OTCYyTCTBMM  TNpHU3HAaKa OOLIECTBEHHOM  OMACHOCTH Yy
aAMUHUCTPATUBHOIO IPAaBOHAPYLIEHUS, BaXXHO IOAYEPKHYTh, YTO OH SBISAETCA
KJIFOYEBBIM, MOCKOJIBKY B OTJIMYMHU OT MPECTYIUICHMS], «BCE MHbIC MPAaBOHAPYILIEHUS
BpEAHBI JIJIs1 UHTEPECOB OOIIECTBA, HO OMACHOCTH €My HE MPECTaBIsoT» [5, c. 134].
TakoBa soruka 3akoHoOnarens, IMOAJEPKUBacMas B LEJIOM U B OTEYECTBEHHOM
YTOJIOBHO-IIPABOBOM HAyKe.

31ech BaXHO emié pa3 HamoMHUTh 0 4. 2 cT. 14 YK PO, wuckirouaroiient
NPUYKCICHUE K TMPECTYIUIEHUAM TeX [JESHUW, KOTOpbIE HE€ MPEACTABISIOT
0OIIECTBEHHON OMAaCHOCTH BBUY MaJIO3HAYUTEIbHOCTH.

PaccmarpuBas  koHkpeTtHble HOpMbl  KoAIl P®, ycranaBiamBaronme
OTBETCTBEHHOCTh 3a T€ WJIM HHbIE NMPABOHAPYLIECHUS, MOKHO MPUUTH K BBIBOAY O
NPUYMHEHUHN ONpeesIeHHOro Bpeaa (yiepOa) oXpaHsSeMbIM 3aKOHOM LEHHOCTSM B
pe3yibraTe CoBeplIeHHs Jiro0oro mpaBoHapyiienus. Ho pasmep Takoro ymiepba He
ABJIIETCSI CYUIECTBEHHBIM, BO BCSIKOM CJy4yae, C TOYKH 3pPEHHUSI 3aKOHOJATelsd, IO

(bopMaTbHBIM KPUTEPHSIM.
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B nmuteparype obpamaeTcs BHUMaHUE U HA TIPOYHE OTIMYHS MPECTYIUICHUH OT
aJIMUHHUCTPATUBHBIX M HWHBIX mpaBoHapymenuid. Tak, II. H. KobGermr oco6o
MOAYEPKUBAECT pOJIb OOBEKTUBHOW  CTOPOHBI  JCSHUS B  pa3rpaHUYCHUU
paccMmarpuBaemMbix kareropuil [4, c. 118]. Tem He MeHee, mpu3HAK OOIIECTBEHHOM
OMAacCHOCTH IiefiIecoO0pa3HO paccMaTpuBaTh KakK KJIIOYEBOE OCHOBaHUE IS
pa3rpaHUyYCHUs IPECTYIUICHUS U aIMUHUCTPATUBHOTO TPaBOHAPYILICHHUS.

CpaBHuBas NPECTYIUICHUE C A/IMUHUCTPATUBHBIM MPABOHAPYLIEHUEM, YMECTHO
BBIJICIUTh B KAYeCTBE OTIMYHUTEIILHOH OCOOCHHOCTH TIOCIICAHETO TpPHU3HAK
OOIIIECTBEHHONW BpPEIHOCTH, OTIPAHUYMBAIONIMIICS OT TMpPU3HAKA OOIIECTBEHHOM
OMACHOCTH M0 KaKk 0OBEKTUBHBIM, TaK MO CYOBEKTUBHBIM actiektaMm [3, c. 6]. B aroii
CBSI3U BpSJ JIM BO3MOXHO C JOCTAaTOYHOM TOYHOCTBIO Pa3rpaHUUYUTh YKa3aHHBIC
MOHATHS, XOTA TAKWUE TMONBITKA W MNPEANPUHUMAIOTCSA, B YaCTHOCTH, B CTaThe
A. M. I'epacumosa [3, c. 6].

KpaiiHe cHopHbIM OCTAa€TCAs BONPOC O COOTHOLIEHWH NPECTYIUIEHUS W
aIMUHHUCTPATUBHOTO MPABOHAPYUIECHUS B KOHTEKCTE aIMUHUCTPATUBHOM MPEIOIUIINH,
MpeArnoiaralomel  mpu3HaHue  MPECTYIUIGHHEM  TOBTOPHO  COBEPIICHHOTO
aIMUHUCTPATUBHOTO TpaBoHapylieHus. [lpumepoM sBseTCsS ciaydail HaHECEHUS
mob0eB CyObEKTOM, KOTOPBIA paHee ObUT MPUBICUYCH K aJMUHUCTPATUBHOU
OTBETCTBEHHOCTH 3a aHajoruuHoe aesHue (cr. 116.1 YK P®). Jlymaercs, uto
3aKOHOJIaTeNIb B ATOW CBSI3W OEpeT 3a OCHOBY KOJIMYECTBEHHBIE XapaKTEPUCTHUKH,
ycMarpuBasi B TIOBTOPHO COBEPIICHHOM aJMUHHUCTPATUBHOM MPaBOHAPYIICHUU
OOIIIECTBEHHYIO OINACHOCTh. XOTSI MPU PACCMOTPEHUU TOBTOPHO COBEPIICHHOTO
aIMUHHUCTPATUBHOTO MPABOHAPYIIEHUS B OTIEIbHOCTH, €CIA TAaKOBOE BIIEYET
YIOJOBHYIO OTBETCTBEHHOCTh, MOXXHO YCMOTPETh SIBHBIC€ IIPOTUBOPEUUS UJEE
MIPU3HAHUS MPECTYTUICHHEM TOJBKO OOIIIECTBEHHO OTACHBIX JCSHUM.

3akirouenune

N3noxeHHOe MO3BOISIET MPUNATH K BEIBOY 00 OTJIMUUM ITPECTYTUICHUS M0 TAKUM
MpU3HaKaM, KaK MPOTHBOMNPABHOCTh (3ampeméHHocTh HopMamu YK PO),

HaKa3yeMOCThb (YTOJIOBHO-IIPABOBasi HaKa3yeMOCTb), BHHOBHOCTb, OOIIIECTBEHHAs
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omacHOCTh. [Ipu 0TCyTCTBUM XOTS OBI OTHOTO U3 MPU3HAKOB COOTBETCTBYIOIIEE JIETHUE
HE MOKET paccMaTpuBaThCs B KauecTBeE NMpecTyIuieHus. bonee Toro, nesHus, KOTOpbie
(dhopMabHO MOAMAIAI0T MO MPU3HAKYU MPECTYIUICHUS, HO HOCAT MAJIO3HAYUTEIIHHBIN
XapakTep M BBUAY OJTOTO0 HE MPEICTABISIOT OOIIECTBEHHOM OMACHOCTH, K
NPECTYIICHUSIM He OTHOCUTCA. [109TOMY MMEHHO NMpU3HAK 0011IeCTBEHHOM OMMACHOCTH
SABJISIETCA ~ KJIIOYEBBIM ~ OTJIMYMEM  MPECTYIUICHUS  OT  aJIMUHUCTPATUBHOIO
IPaBOHAPYIICHHUS.

OpmHako CIIOPHBIM MIPEACTABISAECTCS BOIPOC O HATMYKU MIPU3HAKA OO CTBEHHOM
OMAaCHOCTU Yy Te€X JESHUN, KOTOpbIC MPH MEPBUYHOM COBEPILICHUH BIEKYT JIMIIb
aIMUHHUCTPATUBHYIO OTBETCTBEHHOCTb, a MPU MOBTOPHOM COBEPIIEHUU B TECUEHUE
ONPEENICHHOIO MEpUoJa — YroJloBHYI0. B TakoMm ciyuae Je-tope IepBoe JIeSIHUE He
ABJIIETCSI OOIIECTBEHHO OMAacHbIM, a BTOPOE — SBISETCA, MNPU (HAKTHUECKOM
OTCYTCTBUU CYIIECTBEHHBIX PA3IMUUN MEXK]Ty HUMH.

B 3TOM ciydae 3aMbIcen 3aKOHOJATEINs BIIOJIHE MOHSTEH: OH MPEANPUHUMAET
MOMBITKY JaTh TPAXIAHUHY B ONMPEACIIEHHBIX CIy4Yasx BO3MOXHOCTh UCTIPABUTHCS 0€3
MIPUBJICYCHUSI K YTOJIOBHON OTBETCTBEHHOCTH, a KOTJIa UCIIPABICHUS HE MPOUCXOJIHNT,
HAaCTyIaeT yrojoBHAs OTBETCTBEHHOCTh. M Takoi moaxo/ BnojiHe jJjorudeH. OaHako ¢
Hay4HOW TOYKHU 3PEHUS 3[I€Ch YCMATPUBAETCS MPOTUBOPEUHE MEKY JIEKIapUpPyeMOit
uJieel MPUBJICUCHUS K YTOJIOBHOM OTBETCTBEHHOCTH TOJIHKO 32 OOIIIECTBEHHO OMAaCHBIC
NesTHUS ¥ (PAKTUYECKU YCTAHOBIIEHHOM YTOJIOBHOM OTBETCTBEHHOCTHIO 32 COBEPIIICHHE
(TOBTOpHOE COBEPIIECHUE) OTACIBHBIX AESIHUM, HE MPEICTABISIONINX OOIIECTBEHHOMN

omnacHocTH. Jlymaercs, 4To JaHHBIN acnekT TpeOyeT OoJiee TIIATENbHOIO aHaln3a.
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Hayunas crares

VJIK 343.241.2

JINCKYCCHSI O CMEPTHOM KA3HHM B POCCUIICKOM ITPABOBOM
ITOJIE

®act Ouabra @EéqopoBHa, K.10.H., J0LEHT, ['0ocy1apcTBeHHbIII YHUBEPCUTET
npoceemeHus, vhaumjurkikot@bk.ru

AHHOTALINA

B crathe mpeanprHUMAETCS MOMBITKA OCMBICIUTH MPOOJEMY CMEPTHOW Ka3HH C
y4ETOM aKTYaJIbHOT'O COCTOSIHUSA OTEYECTBEHHOI'O 3aKOHOJATEIbCTBA,
MIPaBOIIPUMEHUTEIIBHON MPAKTUKKA W HAyKU YroJIOBHOro Ipasa. llepBoouepenHoe
BHHUMaHHe oOpartaercss Ha HOpMbl KoHctutynuun P® u YromoBHoro koaekca PO,
IIOCBAIIEHHBIE BOIIPOCY HAa3HAYEHUSI CMEPTHOM Ka3HU, B TOM YMCIIE HOPMbI, KOTOPbIE
HE MO3BOJISIIOT NMPUMEHATh CMEPTHYIO Ka3Hb B OTHOLIEHWM HEKOTOPBIE KAaTETOPUM
rpaxxaad. OCHOBHOW HHTEPEC COCPEAOTOYEH Ha JCHCTBYIOLIEM MOPATOPUHM Ha
IpPUMEHEHHE CMEPTHOM Ka3HU, 000ocHOBaHHOM no3unuei Koncruryumnonnoro Cyna
P®, a Taxke Ha aprymMeHTax «3a» M «IPOTUB» NPUMEHEHHS CMEPTHOM Ka3HHU.
IIpu3HaBass BECOMBIM XapakTep W OAHU, U APYTUX, HENb3s] UCKIIOUYUTH PHUCKOB
JOMYUIEHUSI CYJIOM WJIM OpraHaMu MpPeIBAPUTEIBHOTO pacCieOBaHMs OUIMOOK, B
pe3yabTaTe KOTOPBIX K CMEPTHOM Ka3HHM MOXET OBbITh NPUTOBOPEH (HaKTHUYECKU
HEBMHOBHBIN YETIOBEK, a 3TO Oy1eT HenonpaBuMoi omuokou. [Ipuyuem 3a Takoro ponaa
OIIMOKH WJIM YMBIIIJIEHHBIE JIESHHS HakKa3aHUs HECOpa3MEpHbI MOCIENCTBUsIM. B
3aKJIFOUEHUU apTyMEHTUPYETCS MHEHHE O BO3MOXKHOCTH BBEJEHUS B CYJEOHYIO
MPAKTUKY CMEPTHOM Ka3HHU, a TAKXKE O L1€JIECO00Pa3HOCTH B TAKOM CIIydae YKECTOUUTh
HaKa3aHus 3a MPECTYIUICHUs, CBA3aHHbIE ¢ (anbcudukanuenn a0Ka3aTeabCTB IO
VTOJIOBHBIM JIeflaM 00 0C000 TSKKMX TMPECTYIUICHUAX, a TaKKe CBS3aHHbBIC C
BBIHECEHUEM 3aBEIOMO HENMPABOCYAHBIX TPUTOBOPOB.

KuroueBble cjioBa: BpICIIas Mepa HakKa3aHUs, MOpPATOPUUM HA CMEPTHYIO Ka3Hb,
CMETHasl Ka3Hb, YTOJOBHAsl OTBETCTBEHHOCTb, IMOXMU3HEHHOE JIUIIEHUE CBOOOBI,

YI'OJIOBHOC HaKa3aHUC, YTOJIOBHOC IIpaBo.
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Original article

DISCUSSION ON THE DEATH PENALTY IN THE RUSSIAN LEGAL
FIELD

Fast Olga Fedorovna, Candidate of Law, Associate Professor, State University of
Education

Abstract

The article attempts to understand the problem of the death penalty taking into account
the current state of domestic legislation, law enforcement practice and the science of
criminal law. Priority attention is paid to the norms of the Constitution of the Russian
Federation and the Criminal Code of the Russian Federation dealing with the issue of
imposing the death penalty, including norms that do not allow the death penalty to be
applied to certain categories of citizens. The main interest is focused on the current
moratorium on the use of the death penalty, based on the position of the Constitutional
Court of the Russian Federation, as well as on the arguments "for" and "against" the
use of the death penalty. Recognizing the weighty nature of both, it is impossible to
exclude the risks of mistakes made by the court or preliminary investigation bodies, as
a result of which an essentially innocent person may be sentenced to death, and this
will be an irreparable mistake. Moreover, for such mistakes or intentional acts, the
penalties are disproportionate to the consequences. The conclusion argues for the
possibility of introducing the death penalty into judicial practice, as well as the
expediency in this case to toughen penalties for crimes related to falsification of
evidence in criminal cases of particularly serious crimes, as well as those related to the
imposition of deliberately unjust sentences.

Keywords: capital punishment, moratorium on the death penalty, capital punishment,

criminal liability, life imprisonment, criminal punishment, criminal law.
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Bsenenue

CMepTHass Ka3Hb, NPEJCTaBIAIONIAs COOOM JUIIIEHUE YENOBEKAa MKU3HHU B
KaueCcTBE HAKa3aHMs Ha OCHOBAaHWU pElIeHHE (IIPUroBopa) cyda WIH HHOIO
yIIPpaBOMOYEHHOT0 oprana [4, ¢. 99] BbIicTyIaeT OJJHUM U3 HauboJjiee CIIOPHBIX BUIOB
HaKa3aHUs, U BBI3bIBAET MHOXKECTBO JUCKYCCUI, 0COOEHHO C YYETOM CTPEMJICHUH, CO
OJIHOM CTOPOHBI, TOOOPOTh MPECTYNHOCTb, MPEKIE BCEr0, B YAaCTU COBEPLICHUS
TSOKKUX MPECTYIUICHUM, C IPYTOd CTOPOHBI, TYMaHU3UPOBATh YTOJOBHO-IIPABOBYIO U
YTOJIOBHO-HUCIIOTHUTEIBHYO CHCTEMBI.

B HayuyHOM nuTeparype B 3TOM CBSI3M NOAHUMAIOTCS PA3JIMYHBIE BOIPOCHI,
IpsIMO WJIM KOCBEHHO Kacaroluecsi MpoOJIeMaTUKH CMEPTHOW Ka3HH, B TOM YHUCIIE
BOIIPOC O TOM, «HACKOJIBKO KOHCTUTYIMOHEH CaM HHCTHUTYT CMEPTHOW Ka3HH,
aerutuMeH i oH?» [9, c. 195]. 1 B aTOM miaHe TpyJIHO HalTH OoJee aKTyalbHYIO
TeMy, 4eM NpoOemMaTiKa CMEPTHOM Ka3HU, 0COOEHHO B COBPEMEHHBIX PEeANUIX, KOTaa
Poccuiickas ®epepauuss nokunyina Coer EBpombl, cHSIB ¢ cebsa Kakue-I1n0o
00s3aTeIbCTBA B YACTH HEMIPUMEHEHHUSI IAaHHOTO BUJIa YTOJIOBHOIO HaKa3aHUS.

OcHOBHas YacTh

PaccmarpuBas mnpoOiieMaTMky CMEPTHOM Ka3HH, MPUHUMIIAAIBHO BaKHO
oOpaTuTh BHUMaHHUE Ha HEKOTOpbie HOpMbI Konctutyuu Poccutickoit deneparum [ 1]
(Konctutyuust P®), kak npsiMmo, Tak ¥ KOCBEHHO 3aTparuBarolliie BOIPOC CMEPTHOM
ka3uu. Tak ct. 2 Konctutymuu P® rmacut, 4To 4YenmoBeKk, €ro mpaBa M CBOOOIBI
ABJISIFOTCS BBICILIEH LIEHHOCTBIO, @ MIPU3HAHKE, COOIOAEHUE U 3allUTa IpaB U cBOOOA
YeJI0BEKa U rpakJlaHnHa eCTh 0043aHHOCTh TOCyAapcTBa. B 3TOM miaHe ycTaHOBJICHHE
OTBETCTBEHHOCTH 3a MOCATaTeNbCTBO HA IMpaBa U CBOOO/bI YEIOBEKA TOXKE SIBISETCS
0053aHHOCTBIO TOCYAAPCTBA, YTO MPSIMO CIEAYET M3 yKa3aHHOW HOpMbL. 1 B 3TOM
IIJIaHE CMEPTHas Ka3Hb, KaK U JPYTrUe yroJIOBHbIE HAKa3aHUs, BHICTYNIA€T B KAUECTBE
OJIHOTO U3 CPEACTB, MPU3BAHHBIX OOECIICUNTh MPABOBYIO OXPAHY U 3aIIUTY YKa3aHHBIX
LICHHOCTEH.

Cr. 20 Koncrurynuu P® rapantupyer Ka)xJI0My IpPaBO HA KW3Hb, a TAKXKE

JOTMyCKaeT YCTAHOBJICHWE CMEPTHOM Ka3HM B KayeCTBE HCKIIIOYUTEIBLHON MEphI
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Haka3aHusg 3a 0c000 TSHKKHAE TIPECTYIUICHUS TMPOTUB JKU3HHU, MPU YCIOBUU
00s3aTEILHOTO MPEAOCTABICHU OOBHHIEMOMY IpaBa HAa PAcCMOTPEHHUE €ro Jena
CyJOM IIPUCSIKHBIX 3aCENATEIICH.

BBong Takyloo OroBOpKY, 3aKOHOJATENb IMOCTYNHJI BIOJHE OOOCHOBAHHO H
pPalMOHAIIBHO, MCKJIKOYUB BO3MOYKHOCTh NPUHUMATh PELICHHE O CMEPTHOM Ka3HU
MHEHUEM OJHOTO WM TpeX uYenoBeK (cynei). I B 3TOM MlaHe pacCMOTpPEHHE
COOTBETCTBYIOIIETO BOIIPOCAa C YYacTUEM TPYNNbl MPUCSHKHBIX —3aceaaTesieu
KapJAWHAJIBHO MEHSET CHUTYAIMI0, C YYETOM 3HAYMMOCTH BOIIPOCA, KaCAIOMIErOCs
KU3HU YEJIOBEKA.

[Ipunumass VYrosnosubeiii kojekc Poccuiickoit ®enepamuu [2] (YK PD),
3aKOHOJIATENb BOCHOJIB30BAJICA BO3MOXHOCTBKO BBEJCHUS HAKa3aHUs B BHUJIEC
CMEPTHOMU Ka3HHU, MPEAYCMOTPEB ero B CT. 44, 59, a Taxke B psje ctateit OcobeHHOU
YacTH TMPUMEHUTEIBPHO K OTACIBbHBIM BHJAM 0C000 TSKKUX MPECTYIUICHUH,
CONPSIKEHHBIX C MOCITaTeIbCTBOM Ha KU3Hb YEJIOBEKA.

[TpumeuartenbHO, 4TO B 4. 2 ¢T. 59 YK P® 3akoHOAaTENb M3HAYATBLHO UCKITFOUNIT
BO3MOXHOCTh Ha3HAUYECHUSI HAKa3aHUS B BUJIE€ CMEPTHOM Ka3HU TPEM KaTErOPUSIM JIMII;

- )KCHIIIMHAM;

- JIW11aM, KOTOPbIE€ COBEPLINIIN MPECTYIUIEHUS, HE JOCTUTHYB Bo3pacTa 18 ier;

- MY’>KUYHMHaM, KOTOPbIe K MOMEHTY BBIHECEHHUS MPUTOBOpa JOCTUTIIM BO3pacTa
65 ner.

Kpyr ykazanHsix i 0pu1a pacimupes B 2009 r., koraa ykazaHHasi cTaThs Oblia
JOMOJTHEHA YacThio 2.1, COrjJacHO KOTOPOW 3alpellayioch Ha3HA4YaTh YTOJIOBHOE
HaKazaHWe B BUJIE CMEPTHOM Ka3HU JMILy, KOTOpOE BblAaHO Poccru MHOCTpaHHBIM
rocyJlJapCTBOM B  paMKaX MEXKIYHAapOJAHOrO JOroBOpa JJIg  YTOJIOBHOTO
MpecieOBaHus, €CJIM Ha MOMEHT BbIJJaud B COOTBETCTBYIOLIEM TOCYIapCTBE
CMepTHas Ka3Hb K TAKOMY JIUIlY HE MorJja ObITh TPUMEHEHA

Y. 3 ct. 59 YK PO takxke npeaycMaTpuBaeT BO3MOKHOCTbh 3aMEHBI CMEPTHOM

Ka3HM TIOKU3HCHHBIM JIMIIICHUEM CBOOOIBI INOO JUIIICHUEM CBOOOIBI HA CPOK 25 JeT
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B nopsake mnomuwioBaHue. (COOTBETCTBYIOIIME IMOJHOMOYMSI MPEAOCTABJICHBI
IIpe3unenty P® Hopmamu aeictByroniein Koncturymuu.

Jlanee crnemyeT cka3aTh O CIOKUBIIUXCS peaausX. A OHH TaKOBBI, UTO Je-(PaKTo
CMepTHas Ka3Hb B Poccum yxe Ha MPOTSIKEHUM MHOTHX JIET HE MPUMEHSIETCS BBUILY
HAJIOXXEHHOTO MopaTtopusi. M3HadaibHO MopaTopuil ObUT HAJIOKEH CBSI3U €
BcryruieHueM Poccun B CoBer EBpomnbl M mpu3HaHueM ropucaukiuuu EBporneiickoro
Cyna no npasam uesnoseka (ECIIY). Tem He MeHee, Ha 3aKOHOJIATEILHOM YPOBHE, B
TOM 4MCJIE Ha ypoBHE KOHCTUTYIIMH, BO3MOKHOCTh IPUMEHEHNSI CMEPTHOM Ka3HU HE
OTMEHSIACh, & COOTBETCTBYIOIIKE BOIPOCHI PEHIAINCH B paMKax Cy1€OHbIE TPAKTUKH,
B YaCTHOCTH, NpakTuku Koncrturyumonnoro Cyna.

@opManbHBIM OCHOBAaHMEM JUISI HAJOXKEHHUS MOPATOpHUST HAa NPUMEHEHHE
CMEPTHOM Ka3HM CTaja HEOOECHEUEHHOCTh BO3MOXKHOCTH  PACCMOTPEHUs
COOTBETCTBYIOIIMX JI€JI CyJAaMHU C Y4YacTHEM IIPUCSDKHBIX 3acelareliel Ha BCeH
TeppUTOpHUM CTpaHbl (B KaxkaoM cyobektre PD). Jlanee B 2009 r. KoHCTUTYIITHOHHBIM
Cynom PO Obinma moarBepiKieHa HEBO3MOXHOCTh MPUMEHEHHS CMEPTHOW Ka3HU,
OJIHAKO YK€ HE BPEMEHHO, B CBA3U C HEBO3MOXXHOCTBIO PACCMOTPEHUS AEJ C Y4aCTUEM
IIPUCSKHBIX 3acenaTenei, a MocTOSHHO. [Ipu 3TOM B KadyecTBE OCHOBAHUS TAKOIO
pemienus Koncruryunonnsiii Cyn PO ykazan Ha cT. 18 BeHckol KOHBEHIIMM O MpaBe
MEXIYHAPOAHBIX JOTOBOPOB, YTO TMOCKOIbKY Poccus mnpussina Ha cebs
MEXyHApOIHbIC 003aTEIbCTBA OTKA3aThCSA OT IPUMEHEHUS CMEPTHOM Ka3HHU, TO OHA
JOJ>KHA UM CJIEA0BATh HEYKOCHUTENBHO [3].

Takum 00pa3oM, IUCKyCCHUST Ha TOCYJApCTBEHHOM YpPOBHE KacaTelbHO
CMEpPTHOW Ka3HM Oblla 3aBeplleHa YCIOBHO. TeM HE MeHee, BONpOC peIIéH
HCKJIIOYMTEIBHO HAa YPOBHE MPAKTUKH; 3aKOHOAATENBHO TOYKA HE IOCTaBiieHA. U B
ATON CBSI3M NPUHUUIIHAIBHO Ba)XXHO PACCMOTPETh APTyMEHTHI KaK «3a», TaK H
«TPOTUBY» TPUMEHEHUS CMEPTHOM Ka3HU B KAa4eCTBE HaKa3aHUSA 3a 0CO00 TSKKUE
MPECTYIUICHUS.

AprymeHTsl poTuB. OTHUM U3 BaXKHEUIIUX apryMEHTOB NPOTUB MIPUMEHEHUS

CMEpPTHOM Ka3HW SBISIIOTCA moJioxkenuss cr. 303 YK P®, npeagycmarpuBaroniye
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OTBETCTBEHHOCTh 3a (anbCU(PUKAINIO JOKA3aTEIbCTB B PE3yJIbTaTe OINEPaTUBHO
po3bICKHOM-esTenbHocTH. Y. 3 ykazaHHoil cratbu 3a  (anmbcudukanuio
JI0Ka3aTeNbCTB MO YTOJIOBHOMY JIETY O TSHKKOM MM 00 0000 TSHKKOM MPECcTyTIUICHUH,
a paBHO (GadbCUPHUKAIUIO JOKA3aTEIbCTB, MOBJIEKIIYIO TSHKKHE TOCTEACTBUA,
npeaycMaTpyBaeT HaKa3aHWE B BUJE JUIIEHUS CBOOOJBI Ha CpPOK 10 7 jner. B u. 4
cT. 303 3a (danbcudukanuo pe3yabTaTOB ONEPATHBHO-PO3BICKHON EATETLHOCTH
JIULIOM, YIIOJJHOMOYEHHBIM Ha IIPOBEIECHUE ONEPATUBHO-PO3BICKHBIX MEPOIIPUATHIA, B
LEISAX YTOJIOBHOTO MPECIIEIOBAaHUS JULA, 3aBEIOMO HENPHYACTHOIO K COBEPLIECHUIO
MPECTYIUIEHUA, MO0 B LENSAX NPUYMHEHHUS Bpela YECTH, TOCTOMHCTBY U J€JIOBOMU
penyTaiuu, IpeycMaTpUBaeT MaKCUMaIbHYIO CAHKIIUIO JIMIIIEHUS CBOOOIBI HA CPOK
1o 4-x Jer.

YuuThiBasi CaHKIMU TaKoro xapakrtepa 3a daabCupUKaIlo MaTepUaioB
YTOJOBHBIX JIEJ U JIOKA3aTeNIbCTB, BPS JIU 11EJI€CO00Pa3HO TOBOPUTH 00 YMECTHOCTU
BO3BpAIllCHHE B CYJIE€OHYI0 MpaKTHUKy CMEpPTHOM Ka3HU. Benp nmno, BBUAY
YMBIIUJICHHBIX TPECTYIHBIX JEHCTBUUA KOTOPOTO KTO-THOO0 Ka3HEH, MOXKET OBITh
OCYKJIEHO He OoJiee yeM Ha 4 wiu 7 JeT JuieHus cBoOobl. boniee Toro, B 3THX
ClIyyasix HE MWCKJIOYEHO Ha3HAYeHHEe MeHee JKECTKUX HaKa3aHWil, a Takke
O0CBOOOXK/IEHHE OT OTOBIBAHUS HAaKa3aHWS YCIOBHO JOCPOYHO, YTO MpEarosaraer
BO3MOXKHOCTh €lle OoJibliero cmsrdyeHusi HakazaHus. [loaTomy mnpexzae uem
BO3BpallaTbCs K  MPAKTUKE [PUMEHEHUS  PacCMaTpUBAEMOIO  HaKa3aHWS,
LEJIECO00Pa3HO MEePEeCMOTPETh CAHKIMM  YKAa3aHHOM  CTaTbd, HIPEILyCMOTPEB
COpa3MEpHbIE HakKa3aHUs, C YUYE€TOM TSKECTH MocheacTBUuil (anbcuduxkanuu
JI0Ka3aTeJIbCTB O MPUYACTHOCTU KOTO-TMOO K COBEPIIEHUIO 0CO000 TSHKKOIO
MPECTYIICHUS.

Ecnmu abctparupoBatbesi OT POCCHMCKUX peaiuii U pacCMOTPETh, HAMPUMED,
onbiT CHIA, TO MPOTUBHUKH aMEPUKAHCKOTO MHCTUTYTa CMEPTHOM Ka3HU B YHCIIE
apryMEHTOB MPOTHB JAHHOTO BHUJAA HaKa3aHUs OTMEYAIOT OTCYTCTBHE B OOILECTBE
PaBEHCTBA, a MMEHHO pacHU3M, «pPacoBO€ HEPABEHCTBO IPU MNPUMEHEHHUHU 3TOTO

HakazaHwus (racial disparity)» [8, 257 c.].
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Hymaercs, uto ansa Poccum mpobiema pacu3mMa HE CTOJIb OCTpa BBUIY
cnenu@uKu €€ HICTOPUYECKOTO U KYJIBTYPHOTO pa3BuTus. [Ipu 3ToM IHUCKpUMUHAIIUIO
[0 HALIMOHAJBHOMY NPH3HAKYy M TYT HEJb3S HCKIIOYUTh B IMOJTHOW Mepe. Takxke
JUCKPUMHUHALKMA M MO HMHBIM IPU3HAKaM BIIOJHE BO3MOXHA, BO BCSKOM ClIydae,
KOCBEeHHas. Tak, He KaXIblil Tpa’KJaHUH CIIOCOOEH OIUIATUTh JAOPOTOCTOSIIYIO
aJIBOKaTCKYIO MIOMOIIb, YTO KpalilHE BaXXKHO B YCIOBUSAX COCTI3aTEIbHOIO YTOJIOBHOIO
nporecca. YTo ke KacaeTcs KayecTBa aJBOKATCKOM IMOMOIIM, IPEAOCTABISEMON B
paMKax rocy1apCTBEHHOW rapaHTUX Ha OECIUIaTHON OCHOBE, TO €€ YPOBEHb BbI3bIBAET
BOIpochl. COOTBETCTBEHHO, B 3TOM ILJJaHE MHOTME TPaKJaHE YK€ OKa3bIBAIOTCS B
HEPaBHOM IIOJIO)KEHHUH. XOTS TO JIUIIb ABTOPCKOE MHEHHUE, & HE YTBEPKICHUE.

bonee TOro, mMpoTHMBHMKAMHM CMETHOM Ka3HM BBICKA3bIBA€TCA W MHEHHE O
BO3MOYKHOCTH JIONYIIEHHWS KakK CyJOM, TaK M OpraHaMHu IpeIBAPUTEIBHOTO
pacciieZloBaHHUs KaKuUX-TMOO OIIMOOK, KOTOpPhIE MOTYT IIOBJ€Yb BBIHECEHHE
HEIMPaBOCYJIHOTO MPUTOBOPa, U B JTOM CBSI3M MMEHHO MOKU3HEHHOE JIMILECHHUE
cBOOO/IbI BBICTYNAET a/ICKBATHOW albTEpHATUBON cMepTHOU Ka3HU. [Ipu aToM Bee Tpu
LEJIM HAaka3aHus, NpoBo3riaménHele HopMamu YK PO, pocturarorca. To ects
MOKU3HEHHOE JIMIIEHHE CBOOOJABI IMO3BOJSET MPOPUIAKTUPOBATH NPECTYIJICHUE,
OTBEUaET OOILIECTBEHHBIM 3allpocaM Kak JI0BOJILHO CypOBas Mepa, U B TO K€ BpeMsl HE
HCKJTIOYAET BO3MOXHOCTH JIJIsI IPECTYITHUKA UCITPAaBUTHCA |3, ¢. 368].

[IpoTHBHMKaMH CMEPTHOM Ka3HU TaK)KE€ OTMEUYAETCS OTCYTCTBUE y IPECTYITHUKA
BO3MO>KHOCTH UCTIPABUTHCS B CITyYae HA3HAUEHUS] HAKa3aHUs B BUJI€ CMEPTHOM Ka3HH,
IpyU TOM, YTO APYIHE CHOCOOBI HAKA3aHMS OCTABJISIET BO3MOXHOCTb JJIi TaKOTrO
ucnpasienuss [4, c. 102]. B »3Toif CBsI3M HEBO3MOXHO HE COTJIACUTHCS C
MIPEACTABICHHON MMO3UIUEN.

bonee Toro, cmeptHas Ka3Hb, C TOUKM 3PEHHs €€ NMPOTUBHUKOB, HE PELIAECT
MPOOJIEMBI, TOCKOJIBKY U JI0 €€ (PaKTUYECKOW OTMEHBI MPECTYIUICHUS ObLTH, HECMOTPS
Ha TO, YTO CMEPTHAsl Ka3Hb Bceraa Opuia ycTpatatomuM haktopom [4, ¢. 103]. U Bpsn

J1 ¢ 3TUM MHCHHCM MOXKHO ITIOCIIOPUTD.
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K Tomy e, kKa3Hb, MyCTh U IO MPUTOBOPY CYJA, «SBISIETCS BCE TEM IKE
yOMNCTBOM, TOJILKO Y3aKOHEHHBIM Ha TOCYJAapCTBEHHOM ypoBHe» [4, ¢. 103]. B atom
IJIJaHE BO3HUKAET HEKOTOpOE MPOTUBOpEUHME C  HACSIMU  T'yMaHU3alluW,
KYJbTUBUPYEMBIMU B COBPEMEHHOM OOILIECTBE, B TOM YHUCIIE, HA TOCYJAapCTBEHHOM
YPOBHE.

OnHako €cTh W JOBOJIBHO MPOYHBIE apryMEHTHI B IMOJIb3Y WJIEU BBEIICHUS B
CylleOHYI0 MPAKTUKYy CMEPTHOW Ka3HHU. B 4acTHOCTH, CTOPOHHUKH €€ BO3BpAILCHUS
MOJIararoT, YTO TAKOW BUJ] HaKa3aHUs 00ecreunBaeT BO3MOKHOCTD Peain3alui 00enx
0a30BbIX LIETEH:

- OKa3bIBACT MOIIHOE MPOPUIAKTUUECKOE BO3/ICHCTBHUE;

- BOCCTAHABIIMBAET COLIMATILHYIO CIIPABEIMBOCTH |3, €. 368].

Her ocHOBaHuii OTpUIlaTh YKa3aHHbIE apryMEHThL. T€M HE MEHeEe, HEb3sl HE
CKa3aTh O TOM, YTO O LIEJIM MCHPABJIEHUS B 3TOM CIIy4ae PEYH YK€ HE UAET, U ITOT
aCIIEeKT TOXKE MPU3HAETCS CTOPOHHUKAM yKa3aHHBIX apTryMEHTOB.

Jymaercsi, 4TO BBICOKHM TPEBEHTUBHBIN MOTEHIMA CMEPTHOU Ka3HH [6, c. 501]
HE CJIEIyeT OTPULIaTh, HECMOTPS Ha TO, YTO BBEICHHE TAKOTO BHU/Ia HAKA3aHUS HE 1aeT
BO3MOKHOCTH MOJHOCTbIO HCKOPEHUTDh MPECTYMHOCTh, BO BCAKOM CIIy4ae, CBA3AHHYIO
C COBEPUICHUEM TXKKUX MPECTYIICHUIA.

[IpuMeuartenbHO, YTO CPeAr MPUHIIMITUATIBHBIX CTOPOHHUKOB CMEPTHOM Ka3HU
€CTb U T€, KTO HE OTPHULIAET OMPABIAHHOCTh €€ OTMEHBI, HO TOJIBKO B IPYTHX PEATUsX.
Tak, A. 1. KopbeeB paccuMThIBaeT, 4TO B OTHAJEHHON MEPCHEKTHBE, BO3ZMOXKHO,
cioxarcsi ycnoBusl ans oTMeHbl. «Iloka ke, Kak HaMm NpeJICTaBIsAECTCA, CMEPTHYIO
Ka3Hb B Poccuu mpUMEHSTH HE TOJBKO MOXKHO, HO M HYXHO, 0 KpalHEW Mepe 3a
HanOoJiee BOMMIOIINE U PE30HAHCHBIE CITyYad COBEPILIECHUS U3 Ps/ia BOH BBIXOIALINX
yOUICTB (0OCOOCHHO TE€X, YTO COMPSIKEHBI C MPECTYIUICHUSMU TEPPOPUCTHUIECCKOM
HaIpaBJICHHOCTH). MIHaue anbTepHaTUBOM 3TOMY BUly HaKa3aHUS B peaibHOUN KU3HU
OyIIyT MO-TIPEKHEMY OCTaBaThCsl aKThl CAMOYMHHOM paclpaBbl WU 3aByIMPOBAHHBIC
oI CaMOOOOpOHY JMOO MPaBOMEPHOE 3ajep>KaHHUe TMPECTYMHUKOB aKIUU IO HUX

¢duzndeckoMy yHUUTOXREHUIO» [9, c. 198].
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EcTb 1 T€, KTO CYMTAET BOIPOC O CMEPTHOW Ka3HU OTKPBITHIM, HE PEILIEHHBIM 10
koH1a [7, ¢. 159], u Takoe MHEHHUE B 11€JI0M 0OOCHOBAaHHO, MMOCKOJIBKY A€-I0PE HOPMBI
0 cMepTHOM Ka3HU B YK P® He OTMEHEHBI.

Henw3s He oTMeTUTH M TOT (haKT, YTO B JUTEPATYpPE MOTHUMACTCS BOTPOC O
HEOOXOIUMOCTH YUYUTHIBATh MHEHHE CaMOI'0 OCYKJIEHHOTO B Cilyyae Ha3HauyeHUs
BbICIIIEH Mepbl Hakazanus [ 10, c. 74].

3akioueHue

Takum 00pa3oM, €CTh BCE OCHOBAHUS 3asIBUTh O TOM, UYTO OKOHYATEIHHO BOIPOC
0 CMEPTHOM Ka3HU B Poccnn moka He peméH, OCTaBISIETCS OTKPBITBIM, TOCKOIBbKY YK
P® coxepxur naHHOe Haka3zaHHWE KaKk OJHY M3 MEpP, HA3HAYAEMBIX 33 COBEPIICHUE
oco00 Tsxkux mnpecryrieHuid, 1 Koncturyuuss PO ocrapisieT BO3MOXKHOCTH JjIst
MIPUMEHEHUSI TaKOoro Haka3zaHus. OTCyTCTBHE K€ MPUTOBOPOB O CMEPTHOW Ka3HU
0OyCJIOBJIEHO HUCKIIIOUUTEILHO CYyJIeOHOM NPAaKTUKOW, MPEXJE BCEro, IMO3UIIUECH,
BbICKa3aHHOW KoHcTuTynnonusim Cynom PO.

C TOYkM 3peHHs] aBTOpa HACTOSIIEH CTaThbU, BBEACHUE CMEPTHON Ka3HU B
MPAKTUKY CYJE€OHYIO MPAKTUKY BIIOJHE BO3MOXHO, MPHU YCIOBUU BBIPAKECHUS HHOU
no3uriuu  Konctutynuonnoro Cyga P®, u mnpu o0s3aTenbHOM 0O0eCreueHUH
BO3MOXKHOCTH PAaCCMOTPEHHsS Jiel 00 0CO00 TSDKKUX TMPECTYIUICHUAX CyJlaMu
MPUCSKHBIX.

N mpexne nenecoodpasHo BHecTH u3MeHeHus B YK P®, nmpegycmorper 3a
MPECTYIUICHUS, CBsI3aHHbIE C (QanbcuuKanmei g0Ka3aTeIbLCTB MO YTOJOBHBIM,
HAKa3aHWs, COpPa3MEpPHbIE TEM  HAKa3aHWUSIM, KOTOPbIE HA3HAYAIOTCA MO
chanbcuUIMPOBAHHBIM J0Ka3aTeIbCTBaM. AHAJOTUYHBIE MEPHI IIEJIecCO00pa3HO
YCTAaHOBUTH Y 32 BEIHECEHUE 3aBEOMO HEMIPABOCYIHOTO MpUroBopa. MHeIMu cioBamu,
B CIy4ae Ha3HAYCHHUS TPAXKIaHUHY, HATPUMED, BBICIIEH MEPHI YyTOJIOBHOTO HAKa3aHUS
B pesyinbTaTe (QanbcuUKAIMK B OTHOIICHWH HETO J0Ka3aTelIbCTB W (WIH) B
pe3yJibTaTe BHIHECEHHS B OTHOIIEHWM HETO 3aBEJIOMO HEMPaBOCYIHOTO MPUTOBOPA,
BUHOBHBIX JIMII TI€JIECOOOPA3HO TMPUBJIEKATh B COPAa3MEPHONM OTBETCTBEHHOCTH — K

BBICIIIEH Mepe Haka3aHus. Bo BCsSKOM cityuae, TakoW Mojaxo 1 OyAeT CrpaBe/IuBbIM.
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VJIK 343

K BOITIPOCY O NPEJEJAX HEOEXOJIUMOM OBOPOHBI

Paagxam Hurty, k.10.H., Konenrarenckuit yausepcurer, Konenrareun, lanus,
rajamnitu.dk@gmail.com

AHHOTALIINA

Hacrosiiast ctaThsi UIMEET LEJIbI0 W3YYEHUE 3aKOHONATEIbHBIX M HAyYHBIX MPOOIEM
YCTaHOBJICHUSI TPEJEIOB HEOOXOIUMOI O00OpOHBI M pa3pabOTKy peKOMEHAAIUil 1o
COBEPLIEHCTBOBAHUIO HOPM POCCUKCKOTO YIOJIOBHOTO 3aKOHOAATENIBCTBA, HA OCHOBE
KOTOPBIX TaKUeE MIPENEIIBI ONPEAEIAIOTCA. B HEl pacCMaTpUBarOTCS KOHCTUTYLIUOHHBIE
OCHOBBI TIpaBa TpaxJaHWHA Ha CaMOOOOPOHY, 0a30BbIC MOJIOKEHHUS YTOJIOBHOIO
konekca Poccuiickoit denepaniun, onpenensoniue npeaeabl HeoOXoauMon 000POHBI U
HEKOTOPBIE MWHBIE 3aKOHOJATEIbHBIE IIOJIOKEHUS HUCCIEIYEMOIO0 HWHCTUTYTA.
AHaMM3UPYIOTCS HEKOTOPBIE IUCKYCCUOHHBIE BOITPOCHI PETYIUPOBAHMS HEOOXOAUMOM
00OpOHBI, OTpa)KaeMbl€ B JUTEPATYpE, B YACTHOCTH, MpoOieMa CBOEBPEMEHHOCTU
000POHUTEITHHBIX JNENCTBUM, npoOiema peryimupoBaHus MIPU3HAKOB,
XapaKTEPU3YIOIIMX  OMACHOE  MOCATaTeNIbCTBO, MPU  HAIMYUU  KOTOPBIX
0OOPOHSIONIMICS BIIpaBe MPUYMHHUTH BPEN NMPECTYMHUKY, MpodiieMa KOHKPETU3AIUN
YCJIOBHM HEOOXOMUMON 000pOHBI, TPoOIeMa IEPECMOTpa TOJX0/Ia K periiaMEeHTalluN
MHCTUTYTa HEOO0XO0AUMOl 0O0OpOHBI. ABTOp J€laeT BBIBOA O LEIecO00pa3HOCTH
MepecMOTpa TaKOTO TMOAXOAa M OOecCredeHHH OOJbIIed JOSIBHOCTH K JIMIIAM,
peaau3ylouM MpaBo Ha HEOOXOAMMYIO OOOpOHY; Mpenjaraercs MpeayCMOTPETh
LIMPOKUH NEPEYEHD PU3HAKOB MOCIATATENBCTBA, XaPAKTEPU3YIOLIUX €r0 ONACHOCTh U
MPEIOCTABIIAIONINX TIPABO 0OOPOHSIONIEMYCSI IPUUUHATD B TEJSX 3aIMUTHI CeOs UK
MHBIX JUI JII0OOW Bpesa Hamanawomemy. Takke (Qopmyaupyercss peKoMeHAalus o
BHECEHUU n3MeHeHus B 4. | cT. 37 YK P, cyiecTBEHHO pacIupsOLIKE 10Ty CTUMbIE

Mpenesbl HeOOXOAMMOUM 0OOPOHBHI.
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Original article

ON THE QUESTION OF THE LIMITS OF NECESSARY DEFENSE

Neethu Rajam, Candidate of Law, University of Copenhagen, Copenhagen,
Denmark

Abstract

The purpose of this article is to study the legislative and scientific problems of
establishing the limits of necessary defense and to develop recommendations for
improving the norms of Russian criminal legislation, on the basis of which such limits
are determined. It examines the constitutional foundations of a citizen's right to self-
defense, the basic provisions of the Criminal Code of the Russian Federation defining
the limits of necessary defense, and some other legislative provisions of the institution
under study. Some controversial issues of regulation of necessary defense reflected in
the literature are analyzed, in particular, the problem of timely defensive actions, the
problem of regulating the signs that characterize a dangerous encroachment, in the
presence of which the defender has the right to harm the criminal, the problem of
specifying the conditions of necessary defense, the problem of revising the approach
to regulating the institute of necessary defense. The author concludes that it is advisable
to review this approach and ensure greater loyalty to persons exercising the right to
necessary defense; it is proposed to provide for a wide list of signs of encroachment
that characterize its danger and grant the defender the right to cause any harm to the

attacker in order to protect himself or other persons. A recommendation is also
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formulated to amend Part 1 of Article 37 of the Criminal Code of the Russian
Federation, which significantly expands the permissible limits of necessary defense.
Keywords: necessary defense, limits of necessary defense, crime, self-defense,

criminal liability, criminal law, Criminal Code of the Russian Federation.

Beenenue

PaccmarpuBaeMblil MHCTUTYT SIBJISIETCS BIIOJIHE TPaJAULIMOHHBIM ISl yTOJIOBHOTO
mpaBa BBUAY TOTO, YTO CamoO SIBIICHME HEOOXOIMMOl OOOpPOHBI, KaK OTMEYAroT
A. B. Hukynenko 1 M. A. CMHpPHOB, UMEII0 MECTO «HA BCEX ATalax pPa3BUTHUA
rOCyJapCTBEHHOCTH M 3aKOHOAATENbCTBA HE TOINBKO B Poccun, HO M B Jpyrux
ctpanax» [9, c. 113]. Ilpu 3TOM Bompoc 0 mpeaesiax HeoOXoaUuMOKW 0OOpPOHBI BCeraa
ObUT U OCTA€TCsl CIIOPHBIM M C MO3UIUHM 3aKOHOJATEJILHOTO PETYIUPOBAHUS, U C
MTO3ULIAN IPABONPUMEHUTEIBHOM MPAKTUKH, U C IIO3UINI HAYyYHOTO OCMBICIICHH S, YTO
MOCITYHUJIO TIIABHBIM apT'YMEHTOM B M0JIb3Yy BBIOOpA TaHHOM TEMBI JIJIs1 HCCIIEOBAHUS.

[{eapr0 HACTOSILIEH CTaTbU, C YYETOM M3JI0KEHHOIO, SIBIIIETCA H3Y4YEHUE
3aKOHOJIATENbHBIX M HAy4YHBIX MPOOJIEM YCTAHOBJIEHHUS MPEIEIOB HEOOXOAMMOU
00OpOHBI U pa3pabOTKa PeKOMEHAAIMI MO COBEPIIEHCTBOBAHUIO HOPM POCCUHCKOTO
YTOJIOBHOT'O 3aKOHOJATENIbCTBA, HA OCHOBE KOTOPBIX TAKUE MPEAEIBI OIPEACISIOTCS.

OcHOBHas 4aCcTh

VYrojg0BHO-TIPAaBOBOM ~ MHCTUTYT  HEOOXOAUMOW  OOOpPOHBI BO  MHOTOM
OCHOBBIBaeTCsl Ha 0a30BbIX nojoxeHusx Koncruryuu Poccuiickoit ®eneparuu [1]
(manee — Koncrurynust P®), Tak kak UMEHHO 3TOT JOKYMEHT 3aKperuisieT 0a30Bble
npaBa U CBOOO/BI YEJOBEKAa M rpakJaHMHA, B TOM YHMCIIE U MPaBO «3alUILaTh CBOU
npasa U cBOOO/IbI BCEMHU CIIOCOOaMM, HE 3aPEIIEHHBIMU 3aKOHOM» (CT. 45).

[ToMmumo TOTO, HANMTMYKE UHCTUTYTAa HEOOXOAMMOW OOOPOHBI B OTEYECTBEHHOM
YIOJIOBHOM  MpaBe  cooTBeTcTByeT  obOmei  soruke  Koncturymum PO,
MPOBO3MIIAILIAOIIEH TIpaBa U CBOOO/IBI YEJIOBEKa U TPaXJAaHUHA BBICHIEH IEHHOCTHIO,

a TaKXe MPU3HAIOIIEH U rapaHTUPYIOLIEH 3alUTY MTpaBa YeJIOBEKa Ha )KU3Hb, YTO TOXKE
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SABJISIETCA 3HAYMMOM MPEANOCHUIKOW MpaBO HA CaMOOOOPOHY B OMNPENEIIEHHBIX
pa3yMHBIX pejesax.

B VronoBnom xonekce Poccuiickoir ®enepauun [2] (mamee — YK P®D)
MOJIOKEHHUS O HEoOXOoauMOl 00OpoHE M €€ Mpeaesiax pacloioKEeHbl B IvaBe &
«O0cCTOATENBCTBA, UCKIIOUAIOIINE MPECTYMHOCTh, JesiHUs». M Hamo mpusHaTh HX
JIOCTATOYHYIO JIETAIN3UPOBAHHOCTh, KOTOPYIO CIEAYET OLICHUBATh HCKIIOYUTEIHLHO
MOJIO’KUTEITBHO.

Cornacuo 4. 1 ct. 37 YK PO, Heobxonumasi 000poHa TpakTyeTcsl Kak 3alluTa
JUYHOCTA M TIpaB OOOPOHSIOUIETOCS TpaKJaHWHA JUOO HWHBIX JIMI], OXPaHSEMbIX
3aKOHOM MHTEPECOB OOIIEeCTBa WM TOCyJapcTBa OT OOIIECTBEHHO OMAacHOTO
MOCSATaTeNbCTBA, €CJIM 3TO MOCATATEIHLCTBO OBLIO COMPSIKEHO:

- 0O C HACUJIUEM, OIMACHBIM JJIS KU3HU 00OPOHSIONIETOCS;

- 0O C HACUJIUEM, OITACHBIM JJIS )KU3HU MHOTO YEJIOBEKa;

- 1100 C HEMOCPE/ICTBEHHON YIrpo30i MPUMEHEHHS HACWIMS, OMACHOIO JJis
KU3ZHU.

B Takom ciydyae momyckaercsi MpUYMHEHUE JIUILY, TIPEACTABISIONIEMY YIPO3Y,
mo00ro Bpeda, 4YTO TPEACTaBIsAECTCS BIOJHE pa3yMHbIM. OJIHAKO 37€Ch Ba)KHO
MOTYEPKHYTh, YTO 3aKOHOMAATENh HCKJIIOYAET MPU3HAHUEM HEOOXOAMMOUW OOOpPOHOM
ClIyyaeB NPUYMHEHUS BpeNa, KOIrJa HACUJIME TMOCITAIOIEro HE MPEeCTaBiseT
OMACHOCTH JJIS )KM3HH, JaXKe €CIIU UMEETCS €CII peyb UIET O HACUJIUE OMACHOM JJIS
3JI0POBBS WJIM 00 yrpo3e NpUUYUHEHUs Bpea 310poBbio. M Takoi moaxo, 0e3ycioBHO,
SIBJISIETCS BECbMa CIIOPHBIM.

B 4. 2 ct. 37 YK P® 3akononmarenp persiaMeHTUPYETCS BOIIPOC HEOOXOIUMOi
000pPOHBI MPUMEHUTENBHO K CUTYyaIlUsIM caMOOOOPOHBI OT MOCSTATeNbCTBA, KOTOPOE
HE TIPEJICTABIISICT OMACHOCTH JJIsl )KU3HU OOOPOHSIONIECTOCS WK APYTOTO JIUIIA, JIN0O ¢
HENOCPEACTBEHHOM YIpO30M MPUMEHEHUS TAKOTO Hacuius. IMEHHO B TaKHX Cllydasx
MpUOOpeTaeT 3HAUYCHHE BOMPOC O TMpejeax IMPaBOMEPHOTO NPUYMHEHHUS Bpeaa

(mpenenax HE0OXOIMMMOW OOOPOHBI): MO 3aMBICTY 3aKOHOJATENs, B TaKOTO poja
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CIy4asiX HE JOMYCTHUMbl YMBIIIJIEHHbIE JEUCTBUS, KOTOPHIE SIBHO HE COOTBETCTBYIOT
XapaKTepy U OMACHOCTU MOCATATEIbCTRA.

B cBSI3M ¢ M3I0KEHHBIM OCOOEHHO Ba)XKHO OTMETHTH, 4To 4. 2.1 YK P®
HCKITFOYAET PACCMOTPEHNE B KAY€CTBE MPEBHITIICHUS MTPEIEIIOB HEOOXOTMMOM 00OPOHBI
TaKUX JCHUCTBHM OOOPOHSIONMIETOCS WHJUBHUIA, KOTOPbIE€ OBLIM COBEPIICHBI MM
«BCJIEJICTBUE HEOKUTAHHOCTH TMOCITATEIHCTBAY, YTO O0YCIOBIMBAIO HEBO3MOKHOCTh
«OOBEKTUBHO OILICHUTh CTENEHb W XapaKTep OIACHOCTH HamajeHus». JlaHHoe
MIOJIOKEHUE SIBJISICTCS BIIOJIHE JIOTUYHBIM. B TO ke BpeMsi, OHO SIBIISIETCS YpE3BbIYAHO
HEONpEACHEHHBIMU U PAa3MBITBIMU 711 €10 A()(PEKTUBHOTO U  CHPABEIJIMBOTO
MPUMCHCHUSI B IOPUJIMYECKOM NPaKTUKE, CBA3aHHOW C KBaMM(UKaIUeHd IeSTHUMH,
CONPSKEHHBIX C CAMOOOOPOHHOM.

[IpumeuarenbHo, 4yto comtacHo 4. 3 cr. 37 YK P®, 3akoHoparenb
pacrpocTpaHseT HOpMBI 0 HEOOXOIMMOM 00OpOHE B paBHOM Mepe Ha BCEX JIWII, BHE
3aBUCUMOCTH OT UX OT HAJTUYMS TNOO OTCYTCTBUS Y HUX NPO(eCcCHoHaTbHON UITU HHOU
CIICIMAIBHOM TOATOTOBKM WJIM CIY)KEOHOTO TOJIOKEHHS, a TaKKe OOCTOSTEIbCTB,
JAIONINX BO3MOXKHOCTHh M30€KaTh MOCITATeIhCTBA MIJIM BOCIIOJNB30BAThCI UbEH-THOO0
noMoIpto. Jlymaercs, 4ro Takol MOAXOJ 3aKOHOJATENS TOXXE BO MHOIOM MOKHO
pacliecHUBaTh KaK CHOPHBIN, MOCKOJAbKY HAJW4YM€ CHEHHAJbHOM MOATOTOBKH MOXKET
BIIMATh HA BO3MOXXHOCTH TpaKJaHWHA TMPUYUHHUTH Bped, Ha €ro CIOCOOHOCTH
COPHUEHTHUPOBATHCS B COOTBETCTBYIOIIECH CHUTyallud U T. JI. B 3TOW CBSI3M HU KOUM
00pa3oM HE OCMapuBaETCs 3aKOHOAATEIbHOE MPU3HAHUE TpaBa rpaxaaH, UMEIOIINX
CHEUUaJbHYI0 TOArOTOBKY Ha HEOOXOAMMYIO OOOpOHY, OCOOEHHO C YYETOM
JEKJIapUpPyeMOTo B YrOJOBHOM IIpaBe IMPHUHIMIIA PAaBEHCTBA BCEX Mepes] 3aKOHHOM
cynoM. OHaKO HeJb3sl COpachIBaTh CO CUETOB OOBEKTUBHBIE CYIIECTBEHHBIE PA3IUUHS
MEXKIy TpaxJaHaMH, HE BIAJCIOIIMMHU CHEHUAIbHBIMA HaBbIKAMU (HampuMmep,
HaBBIKAMHU €IUHOOOPCTR), U JINIIAMH, BIQJICIONIMMH TAaKUMH HaBBIKAMHU.

Hano ckazate, 4To HE0OXoauMasi 000poHa MPEIyCMOTPEHA HE TOJIbKO HOPMaMHU
00 00CTOATENHCTBAX, UCKITIOYAIONIUX MPECTYMTHOCTh JESHUS, HO U BKIIIOYEHA B KPYT

00CTOSITENIbCTB, CMATYAIOIMIMX Haka3zaHue (1. «x» 4. 1 ct. 61 YK P®), uto no3Bosnser
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paccMarpuBaTh BOIPOCHI O CaMOOOOPOHE MPUMEHHUTEIHHO K JOBOJIBHO HIMPOKOMY
KpYyTY NPECTYIUIEHUM, TPEXKIE BCETO, HACUILCTBEHHBIX.

[TomMumoO TOTO, 3aKOHOAATENH BBIAEINI CHEUANIbHBIA COCTAB MPECTYIICHUS —
4. 1 ct. 108 YK PO, a uMeHHO yOMIICTBO «IIpU MPEBBIIICHUN MTPEEIOB HEOOXOTUMOM
000OpOHBI», OTBETCTBEHHOCTH 32 KOTOPOE MPEANOoIaraeT Ha3HaYeHUe MaKCUMaIbHOTO
Haka3aHusg He Ooyiee JABYX JIET JUIICHUS CBOOOABL. B 3TOM miaHe MOXHO OTMETHTH
NOCTAaTOYHYIO JIOSJIBHOCTh OTEUYECTBEHHOIO 3aKOHOAATENsl K JIMIAM, KOTOpBIE,
MIPEBBIIIAS MPENESIbl HEOOXOAMMOW 00OPOHBI, COBEpIIAtOT youiicTBo. M, yuuThiBas,
YTO MPECTYIHBIE MOCATATENHCTBA YACTO MOTYT MPEACTABIATh OMACHOCTh KU3HU WIH
3JI0POBBIO, @ XapaKTep TAKUX MOCATATEIBCTB HE BCETIa MOKET ObITh a1€KBATHO OLICHEH
00OPOHSAIOIIMMCS, YKa3aHHBIN MOAXO0/] 3aKOHOAATENS B YACTH IIPOSBICHUS JIOSIIBHOCTH
K 000POHSIOIIUMCS CYOBEKTaM BITOJIHE JIOTUYEH.

B Hayke yrojgoBHOro IpaBa MHOTHE BONPOCHI HEOOXOAMMON OOOPOHBI U €€
MPENENOB SIBISIIOTCA MNPEeIMETaMU OCTPhIX JTUCKYCCHUH, B CBA3M C 4YeM 0co0oe
BHUMaHUE HEOOXOAUMO OOpaTUTh Ha HAYYHBIA aCHEeKT JaHHOM NMpOOJIEMaTHKU U Te
YCIJIOBHSI, Uepe3 MPU3MY KOTOPBIX OLIEHUBAETCS HEOOXoaumMasi 000pOHa U €€ MPeIeibl.
Tak, E. B. 'epacumoBa nopuepkuBaeTcst 0COO0y0 3HAYMMOCTh COOTBETCTBHSI 00OPOHBI
MOCSTaTeNbCTBY MO BPEMEHM, YTO O3HA4YaeT HEBO3MOXKHOCTH NMpPHU3HAHUS 00OpPOHBI
JOIYCTUMOM, €CIIM OH HOCHUT «IIPEXKACBPEMEHHBII» U «3aM03AAJIbII XapaKTep, «TaK
KaK Mpezelibl CBOEBPEMEHHOM HE0OX0IMMOM 0OOPOHBI ONPEAETAIOTCS HauaJbHBIMU U
KOHEYHBIMM MOMEHTaMHU OOIIIECTBEHHO OMACHOTO MocsraTenbcTBay [6, ¢. 7]. MubimMu
CJIOBAMHM, MPUYHUHIEMbIA MPECTYMHUKY BpPEJ HE MOXKET ObITh PACILEHEH B KayeCTBE
HEOOXOMUMOW  OOOpPOHBI, €CIIM  OOOPOHSIIOIIMNCA  TPaXKIAAaHUH  COBEPIUINII
COOTBETCTBYIOIIME ACHCTBUS BO BpeMs IMOATOTOBKHM MPECTYIHHUKA WM K€ TOCIE
OKOHYaHMUs HanaJeHus. Bo BCAKOM ciyyae, Takol MO3HMLIMH MPHUIEPKUBAIOTCS
3akoHozarenb, [Inenym BepxoBHoro Cyna P® [3], a Takxke y4yeHble, B 4acTHOCTH, E.
B. I'epacumMoBa, 0 4eM CKa3aHO BBIIIIE.

Ba)xHO mMOAYEpKHYTh, YTO MHOIME AacCIEKThl, Kacarolluecs IpeneaoB

HE00X0nUMON OOOpPOHBI, B HAYYHOU JUTEpaType, Kak U B MPABONPUMEHUTEIbHOU
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MIPaKTUKE, PACCMATPUBAIOTCSI B KOHTEKCTE MO3ULIUH, OTpakeHHOU B IlocTaHoBIIeHNN
IInenyma BepxoBHoro Cyna P® or 27.09.2012 Ne 19 [3]. B yka3aHHOM JOKyMEHTE
Ilmenym pman psa  KpalHE BaXKHBIX PA3bSICHEHUM, OJIHAKO MHOTME BOIPOCHI
HE00X0AMMON 000POHBI U TIOCIIE €r0 MPUHATHS MO-IIPEKHEMY OCTAIHNCh CIIOPHBIMH,
NOCKOJIbKY 1 111€HyMOM OHa pacKpbITO HENOCTATOYHO JETAJIBHO.

B. B. MepkypreB u 1. A. Tapakanos, ananu3upys ykazanHoe lloctanosienue,
OTMEYAIOT HeoOXomuMocTh Jauu llnenymom Oolsiee JE€TaNbHOTO Pa3zbsiCHEHUS
IIPU3HAKOB ONACHOCTH MOCATAaTENbCTBA, U MPEMIAratoT BKIKOUUTh B KPYT TAKOro poja
MIPU3HAKOB, B YACTHOCTH:

- BBICKAQ3bIBaHUS NOCATAIOLIETO O HAMEPEHUH Ha IPUUMHEHNE BpEAa;

- IEMOHCTpAIMH OPYXKHUS WU 3aMEHSAIOIINX €r0 IPEeIMETOB;

- arpecCUBHOE NOBE/ICHHE MOCATAOIIETO;

- TOMBITKY MOCSTAIOIIEr0 CXBAaTUTh JHOO YIAEpKUBAaThb OOOPOHSIOLIETOCs 3a
OJICXK LY, PYKHU, TYJOBHILIE;

- TONBITKY MpECICAOBaHUS WM PE3KO COKPATUTh JHUCTAHLHIO C
0OOPOHSIOIIMMCS WU APYTUM JUIIOM U TIp. [8].

M. N. Kazapuna u UW. A. bapkaHOB CUHTAIOT BO3MOYKHBIM BKJIFOUCHHE B
nepeyeHb MPU3HAKOB MOCITaTeNIbCTBA, OMACHOTO JJisi 0OOOPOHSIOUIETOCs WM HMHBIX
JIUL, TAKUX OOCTOATENBCTB, KaK «aJKOTOJbHOE ONbSIHEHHUE MOCSITaBIIETr0, OTHOILIECHUS
MEXAy TMOCSATaBIIMM M OOOPOHSIOUIMMCS, HMHTEHCUBHOCTh IOCATaTEIbCTBA,
MPUYMHEHHBIA OOOPOHSBIIEMYCSI U MOCSTaBIIEMY BPEJ 310POBbI0, XapaKTEPUCTUKH
MIpEAMETA, UCTIOIB3YEMOTO MTOCATABIINM B KAYECTBE OpYkUs» |7, c. 14].

Jlymaercsi, 4YTO peanu3alus TaKOro TIOAXOAAa MOXET CIOCOOCTBOBAThH
00OCHOBaHHOW  KOHKpETH3allMM  MpeAeioB  HeoOxomumon  oboponsl.  Ho,
npeaycMarpuBas UX B 3aKOHE JIMOO COOTBETCTBYIOIIEM MocTaHoBleHUH Ilnenyma,
BaXHO MCKJIIOYUTh BO3MOXKHOCTH YPE3MEPHO IIHPOKOM UX TPAKTOBKU, YTOOBI
n30exaTh 3710ynoTpedIeHUi B MPaBONPUMEHHUTENbHOM NpakThKe. A noka u B YK PO,
U B pa3bscHeHus llneHyma npusHakuy, onpenessione HeooXoquMyo 000OpOHY U ee

MMpEaACibl, OCTAOTCA BECbMaA PAa3MbIThI.
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T. FO. Opemikuna ormedaet orcyTcTBue B 4. 1 ¢t. 37 YK P® yka3zanus Ha 1enb,
C KOTOpOH OOOPOHSIOUIMICS NMPUUYUHSET Bpea mnocsraromiemy juiy. [lo ee MHeHuIO,
¢dpa3sl 0 TOM, YTO MPUINHEHHE BPEa OCYIIECTBIISCTCS «IIPH 3aIUTE TNYHOCTHU U MPaB
OOOPOHAIOMIETOCS WM JPYTUX JIMIL...», HEIOCTaTOYHO JJI1 OLEHKU JEHCTBHIA
00OPOHSIONIETOCS, TOCKOJIbKY OH MOXKET MPEClIeIOBaTh U APYTY LieJb, HAIPUMED, 1IeJIb
MECTH, XOTS W NPHUYMHATH Bped B cuTyanuu camoobopossl [10, c. 77]. Takoe
3aMeuyaHue BIOJHE onpasaanHo. [loaToMy 3akononarento uiu [lnenymy BepxoBHoro
Cyna PO nenecoobpa3Ho 0OpaTuTh BHUMaHHE Ha TIPOOIEMY TIEIH 000pOHSIOMIETOCS.

O.Il. ApsamacieB cpenu mnpoOJeM paccMaTpUuBa€MOIr0 MHCTUTYTa BHUJIUT
«HECTAOWJIBHOCTh U MIATKOCTh Cy/1e0HOM mpakTukm» [5, ¢. 106], B yeM HUKaK HEJb3s
YCOMHHTBCS. DTO O3HAYAET, UTO MpoOIeMa 3aKIII0UeHa HE TOJIBKO B 3aKOHO/IaTEIbCTBE.
XOTsI UMEHHO 3aKOHOJATENILCTBO CO3/1a€T MPENOCHIIKHU JIJIsl HECTAOMIIbHOM MPAaKTUKH.

B pabore T. T. AnueBa yka3bpiBaeTcsi HEOOXOIUMOCTb MPUHIUIHAAILHON
MIEPEOLICHKU CTETIEHH IPABOMEPHOCTH HEOOXOAMMOU 00OPOHBI, UCXO U3 MPUHLINIIA
COpPa3MEPHOCTH OTBETCTBEHHOCTH Xapakrepy mnocsrarenscTtBa [4, c. 8]. dymaercs,
JAHHBIN aBTOP IIPaB U MEPECMOTP MOAX0/1a K OI[EHKE MPEIEIOB HEOOXOAMMOU 000POHBI
JNEHUCTBUTENBHO HYKeH. [Ipu 3ToM 1esiecoodpa3Ho 0OpaTUTHCA U K OIBITY 3apyO0eKHBIX
CTpaH, 3aKOHOJIaTeJI KOTOPBIX OoJiee JIOSUIbHBI K OOOPOHSIOMIMMCS TpaX/J1aHaM, 4eM
poccuiickui 3akoHoaarens [9, c. 116].

3akirouenune

[lonxox poccuiickoro 3akoHOAATeNss B YacTU ONpPEIEICHUS IPelesioB
HE00X0IUMON OOOpOHBI HYXAAETCS B MEPECMOTpPE C Lieliblo obecrneueHus Ooiee
JIOSJIBHOTO OTHOIIEHUS K JIMIaM, PEajM3yIOLIMM CBOE IpaBO Ha HEOOXOAMMYIO
o0opony. IlpencraBnsiercs BakHBIM 3a(UKCUPOBaTh MAaKCUMAJbHO IIHPOKUN
[IEPEUYEHb IPU3HAKOB IMOCATAaTENIbCTBA, XapaKTEPU3YIOIIUX €ro ONacHOCTb H
MPEIOCTABIAIONIUX MTPAaBO 00OPOHSIOLIEMYCS TPUUUHATE B LIEJSAX 3aIUTHI ceOs WK
WHBIX JIMII JTF000H Bpen HamaaarIiemMy. Takoi nepedeHb MOKET ObITh MPEyCMOTPEH B
[Tocranoenenun IInenyma Bepxoaoro Cyna PO, nu6o B ct. 37 YK PO, nubo B cT.

108 YK PO (B xauecTBe npuMeyaHusl).
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[Ipennaraercst takke BHecTH u3MeHeHus: B 4. 1 cT. 37 YK P®, uckirouus
NpPU3HAHUE TMPECTYIUICHHEM [PUYMHEHHE Bpeda IMOCATAIOIEMy JIMILY, €CJIH
COOTBETCTBYIOILLEE MOCATATEIBCTBO OBLIO CONPSDKEHO C HACHIIMEM, ONACHBIM HE
TOJIBKO JIJISl )KU3HU OOOPOHSIOIIETOCS WIIM APYTOTo JIKIA, JU00 ¢ HEOCPEICTBEHHON
yIpO30i MPUMEHEHUSI TaKOrO HACWJIMSA, HO U C HACUJIMEM, OMACHBIM IS 310POBbS
OOOpOHAIOMIETOCS WM JIPYroro Jinha, Ju0O0 C HEMOCPEICTBEHHOW YTrpo30i

IMPUMCHCHUA TAKOT'O HACHUJINA.
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AKTYAJIBHBIE BOITPOCBHI YCTAHOBJIEHUSA BO3PACTA
HACTYILIEHUS YTOJJIOBHOM OTBETCTBEHHOCTH

besioB Basiepuii AjieKCaHAPOBUY, K.}0.H., CAMO3aHATHIH,
irmakeevaurin@outlook.com

AHHOTALIINA

YCTaHOBIEHHE MUHUMAJIBHOIO BO3PACTHOIO MOPOra YroJIOBHOM OTBETCTBEHHOCTH —
OJTHa M3 AaKTyaJIbHEHIIUX IPOOJIEM OTEYECTBCHHOM IOPUCIIPYACHIIUHA, MOCKOJIbKY
HApsIMyIO CBSI3aHA C MPABOBOM OXPAHOM >KU3HEHHO BAYKHBIX MHTEPECOB JIMYHOCTH,
rocyziapcTBa v o0miecTna. Ita rmpobdjaeMa OTeUeCTBEHHBIM 3aKOHOIATEIEM PEIIaeTCsl C
YYETOM HOPM MEXKIYHAPOJHOTO IIpaBa, KOTOPOE HE YCTAHABIMBAET KECTKUX
TpeOOBaHUI B YacCTW MPABOBOTO PETyIUPOBAHUS BO3PACTHBIX ACHEKTOB YTOJOBHOM
OTBETCTBEHHOCTH. [10aX01 pOCCHICKOTO 3aKOHOIATEINS, PACCMAaTPUBAEMbIN B JJAHHOMU
CTarbe, MPEAIOJAaracT yCTAaHOBJICHHUE IMIECTHAILATUIICTHETO BO3pacTa HACTYIUICHUS
YTOJIOBHOM OTBETCTBEHHOCTH 1O «OOIIEMY MPABUITY», @ TPUMEHHUTEIHHO K OTJEIbHBIM
KaTeropusiM IMPECTYIUICHUA — C YEeThIpHAAUATWIETHEr0 Bo3pacra. Ilpu sTomM Kpyr
MPECTYIJICHU, 32 KOTOPbIE TPAXKIAaHUH MOXKET ObITh MPUBJICYEH K OTBETCTBEHHOCTH C
14 net, OBOJIBHO y3KWH, HE BKIIFOYAET MHOTHE COCTaBbl MPECTYIUIEHUH, KOTOPBIE
CITOCOOHO COBEpIIUTH JUIIO 10 16 neT. C ydéToM 3TOro HcClIeoBaTeIM Mpe/IIararoTCs
pa3Hble MOAXONIbl K PEHICHUIO MPOOJIeMbl PEryJIupoOBaHUs BO3pacTa YTroJOBHOM
OTBETCTBEHHOCTH, KOTOPBIE PACCMaTPUBAIOTCS B IAHHOU cTarbe. [loMuMoO TOTO, aBTOP
M3y4daeT W 3apyOeKHBIM OIBIT PEryJupOBaHUS BO3PACTHBIX AaCIEKTOB YTOJOBHOM
OTBETCTBEHHOCTH. Ha OCHOBE 3TOro B CTaThbe MpEAIara€Tcs pacCMOTPETh BOIPOC O
CHM>)KCHUH MUHHUMAJIBHOTO MpEAesa MPUBICYECHHUSI K YTOJIOBHOW BO3pPAaCTHOTO, HO C
00s13aTeIbHBIM BRIHECEHUEM COOTBETCTRBYIOIIIETO BOIIPOCA Ha IIMPOKOE OOIIIECTBEHHOE

o0CcyXeHue.
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CURRENT ISSUES OF ESTABLISHING THE AGE OF CRIMINAL
RESPONSIBILITY

Valery Belov, Candidate of Law, Self-employed

Abstract

The establishment of a minimum age threshold for criminal liability is one of the most
urgent problems of Russian jurisprudence, since it is directly related to the legal
protection of vital interests of the individual, the state and society. This problem is
solved by the domestic legislator taking into account the norms of international law,
which does not establish strict requirements for the legal regulation of age-related
aspects of criminal liability. The approach of the Russian legislator, considered in this
article, assumes the establishment of a sixteen-year age of criminal responsibility
according to the "general rule", and in relation to certain categories of crimes — from
the age of fourteen. At the same time, the range of crimes for which a citizen can be
brought to justice from the age of 14 is rather narrow, and does not include many
elements of crimes that a person can commit before the age of 16. With this in mind,
the researchers propose different approaches to solving the problem of regulating the
age of criminal responsibility, which are considered in this article. In addition, the
author also studies foreign experience in regulating the age-related aspects of criminal

liability. Based on this, the article suggests considering the issue of reducing the
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minimum age limit for criminal prosecution, but with the mandatory submission of the
relevant issue to a broad public discussion.

Keywords: age of criminal responsibility, minor, responsibility of a minor, subject of
crime, subject of criminal responsibility, criminal liability, Criminal Code of the

Russian Federation.

BBenenue

BospacTHOM KpuTEpuH, CBA3BIBAEMBIN C TOCTHKEHUEM JIMLIOM OIIPEACIEHHOTO
BO3pAacTa, YCTAHOBJIEHHOTO YTOJIOBHBIM KojiekcoM Poccutickoit @enepanuu [2] (VYK
P®), sdBnsercs HEOTBEMJIEMBIM  YCJIOBHEM  IPUBJICYEHUS K  YIOJOBHOU
OTBETCTBEHHOCTH, B COOTBETCTBUM cO CT. 19. IloaToOMy Bompoc Bo3pacTa cyObeKTa
IIPECTYIUICHNS HAXOIUTCS B YUCJIE ITIaBHBIX ACIIEKTOB TEOPETUKO-METOAOIOTNYECKOM
U TIpaBOTBOpUecKod mpobiaemaruku OOIIEl 4YacTH COBPEMEHHO OTEYECTBEHHOIO
YTOJIOBHOTO IIPaBa.

HecmoTpss Ha  KOHKPETHOCTh MHHHMAJIBHOIO  BO3PAacTHOIO  IIpEnena,
ONPENEISIONIETO  JOMYCTUMOCTh  NPHUBICYEHHS TPAXIAHWHA K  YIOJOBHOM
OTBETCTBEHHOCTH, TEMA YCTAHOBJICHUS BO3PACTA HACTYIUJIEHUS TON OTBETCTBEHHOCTH
OTHOCHUTCSI K YHCIy HaubOoiee HEOoJHO3HayHbIX. BO MHOroM 3TO NpPOIMKTOBAHO
M30UpaATENIbHOCTBIO 3aKOHOAATENSl B YAaCTH CHUKEHUS BO3PACTHOTO KpUTEPHUS A
NpU3HAHUS JHMIa CyObEKTOM YTOJOBHOW OTBETCTBEHHOCTHU: B OTHOILICHUM JIMII,
COBEpUIMBIINX OTIEIbHbIE Kareropuu mnpectymiennii, YK P® mnpemycmarpuaer
MOHMKEHHBIA BO3pACT YrojoBHOW oTBeTCTBeHHOCTH (4. 2 cT. 20 YK); Gonee Toro, B
OTAENIbHBIX CIIy4asiX COOTBETCTBHE JIMIA, COBEPLIMBLIETO OOIECTBEHHOIO OMAcHOE
IIPOTUBONPABHOE JIEIHUE, BO3PACTHOMY KPHUTEPHUIO, MOKET BOBCE HHMBEIUPOBATHCH,
YTO UCKJIOYAET IPUBJICUCHHUE €r0 K YTOJOBHOM OTBETCTBEHHOCTH (4. 3 cT. 20 YK).

BBuny Hanmu4us yka3aHHBIX 0OCTOSITENLCTB JIOTHYHO BO3HUKAET Psii BOIPOCOB:
KaKOB JIOJDKEH ObITh MUHUMAJIbHBIN BO3PACTHOM MOPOT YIOJIOBHOW OTBETCTBEHHOCTH
«110 o0lIeMy MpaBUITY»; HACKOJIBKO YMECTHO OTKJIOHSITHCSI OT «OOIIETo MpaBuiIa» U

CHMKAaTh BOSp&CTHOfI mnmopor erHOBHOﬁ OTBCTCTBCHHOCTHU IPUMCHHTCIILHO K ClIydasiM
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COBEpIICHHUS]  OTHACIBbHBIX  KaTeropuil  MPECTYIJICHWH;  LeIecooOpa3Ho  Jiu
3aKOHOJATENBHO CHU3UTH 14-1€THUI BO3PACTHOU MOPOT YTOJIOBHON OTBETCTBEHHOCTH
MIPUMEHUTENBHO K OTAEIBHBIM KATErOpUSAM MPECTYIUICHU? YKa3aHHbIE BOIPOCHI
aKTyaJIbHBIA U B 3aKOHOJATEJIbHOM aCIIEKTE, C TOYKH 3PEHHS COBEPLICHCTBOBAHUS
3aKOHOJATENBCTBA, U C TOUKU 3PEHUS HAYYHO-TEOPETHUYECKOTO OCMBICICHHUS yCIOBUI
YIOJIOBHOM OTBETCTBEHHOCTH. [l03TOMY Ii€nb MaHHOM CTAaTbl COCTOUT B TIOMCKE
TEOPETUYECKUX OTBETOB Ha YKa3aHHBIE BOIPOCHl M PACCMOTPEHUU BOIPOCA O
[IEPECMOTPE HOPM  YIOJOBHOIO 33aKOHOJATENIbCTBA B YAaCTH  yCTaHOBJICHUSA
MUHHUMAJIBHOTO BO3pacTa YroJOBHOW OTBETCTBEHHOCTH.

Me:KXIyHAPOIHO-TIPABOBbIC U HANMOHAJIbHBIC 3aKOHOAATEJIbHbIC OCHOBBI
YCTAHOBJICHHUS MHHHMAJIbHOTO BO3pacTa HACTYILICHHSA YIrOJIOBHOM
OTBETCTBEHHOCTH

Bormpocsl, cBsi3aHHBIE C yCTaHOBJIEHHEM MUHUMAJIBHOTO BO3PACTHOIO IOpora
HACTYIUJIEHUS YTOJIOBHON OTBETCTBEHHOCTH ONPEEICHBI KaK Ha MEXITYHAPOJHOM, TaK
Y Ha HallMOHAJIbHOM YpOBHE. 3/1€Ch B MEPBYIO OYEPEb CIEAYyeT 0OpaTuTh BHUMAHUE
Ha KonBeHumio o mpaBax peOeHka [1] u ee cT. 1, comtacHO KOTOpoM, «peOEHKOM
ABIIETCS KaXK0€ YEJIOBEUECKOE CYIIECTBO 10 JOCTHXEeHHUs | 8-11eTHero Bo3pacra, eciu
[0 3aKOHY, IPUMEHUMOMY K JTaHHOMY pEOEHKY, OH HE JIOCTUIaeT COBEPUICHHOIETHUS
paHee».

3arparuBaeT yKa3zaHHas KOHBEHIMS M HEKOTOPBHIE ACHEKTHl YTIOJOBHOMN
OTBETCTBEHHOCTH HECOBEPIICHHOJETHUX JIML, B TOM YHUCJE U BO3PACTHBIE ACTIEKTHI.
Tak, ct. 37 00s13bIBaET Ka)kJa0€ TOCyIapCTBO-ydacTHUKA KOHBEHIUM HE JOMYCKaTh
Ha3HAUYCHHE JIMIaM, HE TOCTUTIIUM |8 JIeT, TAKMX BHJIOB YTOJIOBHBIX HaKa3aHUM, KaK
CMEpTHAs Ka3Hb U MOXU3HEHHOE TIOPEMHOE 3aKJII0ueHue 0e3 mpaBa 0CBOOOKICHHUS.
Kpome Ttoro, ct. 40 KonBeHuum 00s3bIBa€T KaXKJO€ TOCYIAapCTBO, B YAaCTHOCTH,
CTPEMHUTBHCS K «yCTAaHOBJICHHIO MHHHMMAJIBHOTO BO3pAcTa, HWXKE KOTOPOIrO JIE€TU
CUMUTAIOTCSI HECTIOCOOHBIMU HAPYIIUThH YTOJOBHOE 3aKOHOATEILCTBOY.

To ecTb pelIeHHE BONPOCOB, KAacCAOIIUXCA YCTAHOBJIEHHWS MWHUMAJIbHOTO

BO3PACTHOTO TMOpOra HACTYIUICHUSI YTOJOBHOW OTBETCTBEHHOCTH, WCXOIS U3
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MOJOKEHUN yKa3aHHOM KOHBEHUMH, OCTaBJIIEHO HAa YCMOTPEHHE 3aKOHOAATENEH
Ka)KJIOTO U3 rocy1apcTB. EAMHCTBEHHOE KOHKPETU3UPOBAHHOE YCIOBHE OTHOCUTEIBHO
BO3DACTHBIX XapaKTEPUCTUK HECOBEPIICHHOJIETHUX CYOBEKTOB MPECTYIUICHUS
BBIPAXKACTCSl B HAJOXKEHUU HAa TOCYIAapCTBO OOA3aHHOCTU HE JOIMYCKAaTh Ha3HAYCHHE
BBICHIEH MEphI YTOJIOBHOTO HaKa3aHUA rpaxkaaHam 10 18 jeT. 1o o3Hayaert, 4to Ae-
I0Op€ y OPraHOB 3aKOHOJNATEJIbHOM BJIACTH, NEUCTBYIOIIMX HA HALIMOHAJIIBHOM YPOBHE,
€CTh BO3MOXXHOCTb YCTAHOBUTh NPAKTUYECKUA OO0 MHUHMMAJIBHBIA TOPOT
YTOJIOBHOW OTBETCTBEHHOCTH, MPHU YCIOBUHU, YTO peOCHOK B TOM MM MHOM BO3pacTe
coco0€H HapyUIUTh YTOJIOBHOE 3aKOHOAATEIBCTBO.

U. I. CaBuikas 000CHOBBIBAET TAaKOM MOAXOJ K MEXKIYHAapOAHO-IIPABOBOMY
PEryIMPOBaHUIO BO3PACTHOIO ACMEKTA YTOJOBHOM OTBETCTBEHHOCTH «IIPEXKIE BCETO
Pa3NUYHBIMU TPATUIUSAMU, KYJbTYPHBIMH M HMHBIMH IIEHHOCTSIMU OOIlleCTBa, B
KOTOPOM PEOEHOK POXKIAETCsl, BOCIIUTHIBAECTCS U MPUBJIEKAETCS K OTBETCTBEHHOCTH 32
COBEPILICHHBIE UM IPOTUBOIPABHbIE AesiHUsA» [7, ¢. 135]. Takol B3I MMEET MOM
co0oil ompenenéHHbIE OCHOBAaHMS, B CHUJIY HEOIMHAKOBOIO HCTOPUYECKOIO ITyTH
Pa3BUTH CTPAH U PA3NIMYMMI B PA3BUTUU ITPABOBBIX CUCTEM.

Kpome Toro, xaxmoe M3 rocyaapcTB MMEET CYBEPEHHUTET, 00€CHEeUMBAIOIIMIA
OnpenenéHHy0 CBOOOJY MPABOBOTO PETYIUPOBAaHUS W PEIICHUS WHBIX BOIPOCOB
opuanyeckoro xapakrepa. Ilostomy B pamkax OOH cooTBeTCTBYIOIIME BOMPOCHI
PEryaupyIOTCs JIMIIb B CAMOM OOIIIEM acleKTe, TAaloeM MIUPOKUE BO3MOXKHOCTHU IS
BBIOOpA TE€X WJIM WMHBIX BapUAHTOB pPEIICHHsS MPOOJIEM Ha HALMOHAJIBLHOM YpPOBHE
IIPABOBOTO PETYITUPOBAHUSL.

Poccuiickas ®enepanys, OCHOBBIBAsICh Ha MEXIAYHAPOIHBIX IPABOBBIX
CTaHJApTaxX M YYUThIBasi COOCTBEHHBIM MPABOBOW ONBIT, yCTaHOBWIA 18-1eTHHIA
BO3PACT HACTYIUICHHE COBEPIIECHHONETHS. I Ipr 3TOM K yCTaHOBIEHHIO MUHUMAJIBHOTO
BO3pPACTHOIO IOpOra HACTYIUIEHHs YTOJIOBHOM OTBETCTBEHHOCTH B cT. 20 YK P®
MCIIOIb30BAH HECKOJIBKO MHOMW MOAXO/!

1) «1o o01emMy npaBuiTy» IpaXJIaHUH MMOJICKUT YTOJOBHONW OTBETCTBEHHOCTH

C IO TOCTH>KEHUH 16 JIET HAa MOMEHT COBEPUIEHUS NPECTYILICHHUS;
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2) 3a COBEpIICHUE MPECTYIVIEHUN OT/IENbHBIX KATErOPUH IPasKJaHUH MOJICKUT
YTOJIOBHOM OTBETCTBEHHOCTH MO JOCTHXKEHUM 14 J€T Ha MOMEHT COBEpIICHUS
MPECTYIUICHUS;

3) B OTHOLIEHUH I'PAKIAHUHA, HE JTJOCTUTLIETO Bo3pacTa 14 JeT, COBepIIMBLIETO
IPOTUBOINPABHOE OOIIECTBEHHO OIMACHOE JIeSIHHE, YTOJIOBHAs OTBETCTBEHHOCTb HE
MIPETyCMOTPEHA;

4) B OTHOUIEHUU HECOBEPIIEHHOJIETHUX JIUII, IOCTUTIINX BO3pacTa YrOJIOBHOMN
OTBETCTBEHHOCTH, HO BBUJly OTCTaBaHUsS B TICUXUYECKOM PA3BUTHH, HE CBS3AHHOM C
MICUXUYECKUM PACCTPONCTBOM, HE OCO3HAIOIIMX B IMOJHONM Mepe (PaKkTUYecKoro
XapakTepa U OMacHOCTU CBOUX AECSHUMN, peanu3alus OTBETCTBEHHOCTH UCKIIIOYEHA.

To ecTb pOCCHICKHAN 3aKOHOJATEND, C OJHOM CTOPOHBI, MOAXOAUT K PEIICHUIO
BOIIPOCa 0 Bo3pacTe cyObekTa mpecTyIuieHus: (POpMalibHO, YCTaHABIIMBAs KOHKPETHBIC
BO3pACTHBIE PAMKH; C APYTOM CTOPOHBI, TOMYCKAET YUET (haKTUUECKUX OOCTOSITENIbCTB,
IIPU KOTOPBIX MOKET OBITh UCKJIIOYEHO MPUBJICYEHUE K YTOJIOBHON OTBETCTBEHHOCTH
HE JIOCTUTLIETO COBEPLICHHOJETHS, HO JIOCTUTLIETO BO3pacTa  YroJIOBHOM
OTBETCTBEHHOCTH Tpa)KJaHWHA, €CIM TaKOBOW «BCIEACTBUE OTCTaBaHUS B
MICUXWYECKOM Pa3BUTUHU, HE CBSI3aHHOM C TMCUXUYECKHUM PaCCTPONUCTBOM, BO BpeMs
COBEpIIEHUs OOIIECTBEHHO OMACHOIO JAESHHUS HE MOT B IOJHOM Mepe OCO3HaBaThb
(hakTUyecKuit XxapakTep 1 oOIIECTBEHHYIO OMMAaCHOCTh CBOUX JeHCTBUH (0€31eHCTBIS)
MO0 PYKOBOJIUTH UMU».

Henb3st He oOpatuth ocoboe BHuManue 4. 2 cT. 20 VYK PO,
MpeAyCMaTPUBAIOIIYI0 TOHM)XCHHBIM BO3pACTHOM MOpOT JjIsi TPUBICYCHUS K
OTBETCTBEHHOCTH 34 COBEPLICHHUE OTHEIBHBIX Kareropud mnpecryrieHui. [lo
cocTtostHMI0 Ha 2022 1. HAaCUMTHIBAETCA B yKa3aHHYIO HOpMY BKJIOo4eH 31 cocras
MPECTYIUICHUS, CPEIA KOTOPHIX YOUICTBO (CT. 105), ymMbIlIJIeHHOE MPUYMHEHUE Bpena
310poBbI0 (CT.CT. 111-112) m HekoTOphle WHBIE MPECTYIUICHUS HACUIBLCTBEHHOTO
xapakrepa, kpaxa (cT. 158) u uHble NpecTynHbIe MOCATraTeNbCTBA UMYIIIECTBEHHOTO
Xapakrepa, MPECTYIUIEHUS TEPPOPUCTUUECKOW M AKCTPEMHCTCKON HAaNpaBICHHOCTH

(ct.cT. 205, 205.3, 4. 2 c1. 205.4, 4. 2 cT. 205.5, 207 u p.).
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JIUCKYCCHOHHBIE BONPOCHI YCTAHOBJIECHUS MHMHHMMAJIBLHOIO BO3pacra
HACTYIVICHHS YTOJIOBHOM OTBETCTBEHHOCTH

Henb3st HE 0TMETUTH 0CO0YIO CTI0KHOCTh YCTaHOBJICHUS BO3pacTa HACTYIUICHHUS
YIOJIOBHOM OTBETCTBEHHOCTH, IOCKOJIBKY Ta WJIM MHAsg Me€pa YIOJOBHO-IIPABOBOTO
PEryaupOBaHUs MpeanoaaraeT yu4ér ocoooro mojokeHus: pe0EéHka Kak cyObeKTa, YbH
MpaBa JOJIKHBI COOMIONAThCS rocyaapcTBoM [7, ¢. 136]. YuuTeiBasg 3TOT acrekT, [eH.
Accambrnes OOH paxe ykJIOHWIACh OT KOHKPETM3allMM BO3PACTHBIX AaCHEKTOB
IIPUBJICYEHUSI K YIOJIOBHOM OTBETCTBEHHOCTH, OCTAaBHUB PEIICHHE 3TOTr0 BOIpPOCa
3aKOHOMATEIISIM KaKJA0UW OTJIEIbHON CTPAHBI.

B 10 *e Bpems Henb3s 6e3 BHUMaHMsS U 0€3 yCTaHOBJIEHHS IOKHBIX MEp
OTBETCTBEHHOCTH CJIy4aH, KOIJIa HECOBEPIICHHOJIETHNE IPAXXIAHE COBEPILIAIOT TE WUJIU
UHBIC JICSHUSA, INPEACTABIIONINE OIIACHOCTh HE TOJBKO Ui APYIHMX TIpaxaaH U
o011ecTBa, HO U JUI FOCYAapCTBA U €70 KOHCTUTYLIMOHHOTO CTPOSL.

B KoOHTEkCcTEe paccMOTpPEHHs] AUCKYCCHOHHBIX BOIIPOCOB YCTaHOBIICHUS
MHUHHMMAJIBHOIO BO3pacTa, HACTYIUICHHUs YIOJOBHOM OTBETCTBEHHOCTH BHHUMAaHUE
MIPUBJIEKAET MEpPeUeHb, NpeaycMoTpeHHbld 4. 2 cT. 20 YK P®, koTopsIlii, Kak ObLIO
OTMEUYEHO paHee, oxBarbiBaeT 31 npectyrienue. [Ipyu 3TOM mMKUPOKUI KPyr yrojJOBHO
HaKa3yeMbIX JCSIHUM, OTINYAIOIIHUX 0COO0M OMAaCHOCTHIO /Ul JINYHOCTH, 00IIeCTBa U
roCyJlapcTBa, HE BKIIOUEH B YyKa3aHHbIM mnepedeHb. Cpeau HHUX, HampuMmep,
IIPECTYIUJICHUS, CBA3aHHBIE C TUBEPCUOHHON JEATEIBHOCTBIO, & TAKXKE IPECTYILICHHUS
BOCHHbIE. HO TMIOTETMYECKM HENb3S HCKIIOYUTH, YTO TPAXKIAHWH JOCTHUTIIHM,
nocturmui 14 jier, HE MOXKET OCO3HAHHO COBEPUIMTH NPECTYIUIEHUS TaKOTO
XapakTepa.

Bmecre ¢ Tem, B JMTEparype YK€ [AaBHO BBICKa3bIBAJIOCH MHEHHE O
HelesnecooOpa3HOCTH CHUXKEHHS MHHHMMAJIbHOTO BO3PACTHOTO MOPOJA YIOJOBHOU
OTBETCTBEHHOCTM BBHUJy HE3HAUUTEIIBHOCTH JOJIA MPECTYIUIEHUM, COBEPIIAEMBIX
rpaxJjaHamu, He JTOCTUTTIUMU Bo3pacTta 16 mer [4].

C npyroil cTopoHbl, €CTh U HWHbIE MHEHMS, B dacTHoctu, WM. I. CaBuiikoi,

KOTOpasi  MpeajiaraeT Ha  MEXKIYHApOAHOM  ypOBHE  YCTAaHOBUTH  E€OUHBIN
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CTAHJAPTU3UPOBAHHBIM  BO3PACTHOM KPUTEPUM NPUBJICYEHUS K  YTOJIOBHOU
OTBETCTBEHHOCTU — 14 5etr. B 3TOM BO3pacrte, ¢ €€ TOYKH 3pEHUS, TPakKJaHUH, Kak
MIPaBUJIO, OCO3HAET COBEPILIAEMBIE aKThl CBOETO MoBeAeHus [7, ¢. 139].

MoxHO 00paTuTh BHUMaHHE U Ha 3apyOexkHbiil onbIT. O. B. BemnsikoBa B 3T0M
CBSI3M MOMUYEPKUBAET, UTO B MOJABIISIONIEM OOJIBIIMHCTBE FOCYIaPCTB MUHUMATbHBIN
MOPOT YTOJIOBHOM OTBETCTBEHHOCTH HECOBEPIICHHOJIETHUX Konebnercs ot 14 mo 18
neT. [Ipu 3TOM €CTh U OTHENbHBIE TOCYAAPCTBA-UCKIIOUEHUS, B KOTOPBIX YrOJIOBHAas
orBeTcTBEHHOCTh Hactymaer ¢ 7 et (Karap, Kymeit, Cupus, Tawmann, Eruner,
Nunus), ¢ 8 ner (Munouesus, Kenus), ¢ 12 ner (bpazunus, ['perust, U3panns, Kanana
u 7p.) [3].

Ecnu e o0patuThCsi K OTEUECTBEHHOM, MPEkK]I€ BCETO, COBETCKON UCTOPUH, TO
CTAHET OYEBUJHO, YTO U HA MPOTSKEHUU HEE BOMPOC YCTAHOBIECHUSI MUHUMAJIBHOTO
BO3pacTa YTOJOBHOM OTBETCTBEHHOCTH peliayicss mo-pasHomy. Tak, ¢ 1918 roma
YIrOJIOBHAsi OTBETCTBEHHOCTH HacTymnana ¢ 17 net, ¢ 1920 roma — ¢ 14 net, ¢ 1929 rona
— ¢ 16 net, ¢ 1935 roga — ¢ 12 net, ¢ 1941 rona — ¢ 14 ner [8, c. 212]. To ectb u
OTE€YECTBEHHBIN 3aKOHOJATEIb B 3TOM IIJIaHE HE MPOSBIISI KaKOW-TO CTAOUIIbHOCTH.

ABTOp B OOJbllIel Mepe CKIOHEH MOJACPKUBATh UJICK0 CHIDKCHHS BO3pacTa
YIOJOBHOM OTBETCTBEHHOCTH WU PACHIMPEHUsI Kpyra MPECTYIUICHUM, 32 COBEpPLICHUE
KOTOPBIX YIrOJIOBHAsi OTBETCTBEHHOCTh HactymaeT ¢ 14 ner. B 1o ke Bpems B
JUTEpaType BHICKA3BIBAIOTCSI MHEHHUSI O TOM, YTO PEMPECCUBHBIM MOIXOA B BOIPOCE
CHIDKEHHUSI BO3pacTa yrOJIOBHOM  OTBETCTBEHHOCTH IMPOTUBOPEYUT MHOTUM
CTpaTerMYeCKUM HOPMATHMBHBIM JIOKYMEHTaM, Ha OCHOBE KOTOPBIX pPa3BUBAETCS
HallMOHAJIbHAs MOJUTHUKA B OoTHOIeHUu aeten [9, c. 106]. Ho 3To He mpensTcTByeT
MPEACTABUTEIISIM 3aKOHO/IaTEIILHBIX OPTaHOB BJIACTU BBICKA3bIBATH UJICH O CHHXKCHUU
BO3PACTHOTO MOPOTa YroJOBHOM OTBETCTBEHHOCTH A0 12 et [6, c. 104]. Takue uneun
BIIOJIHE 3aCJIY’KUBAIOT BHUMAHUS U HYKJAIOTCS €CJIU HE B OJAEPKKE, TO, MO KpatHel
Mepe, B pACCMOTPEHUU, OCMBICICHUH, OOCYKJIEHUH, C YUETOM COBPEMEHHBIX PEaIHid,

HC HCKIIIOYAIOIMKUX COBCPUICHUSA TAXKKHX U 0c000 TDKKHX HpeCTyrIJIeHI/Iﬁ JunnamMu, HE
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JOCTUTLIMMU BO3pPAcTa yrOJIOBHOM OTBETCTBEHHOCTH, YCTAHOBIEHHOTO HOpMaMu YK
P® no cocroguuro Ha 2022 ron.

OnHaKo Ba)XKHO YUUTHIBATh, UTO A0 HACTYIUIEHHUS Bo3pacTa 18 neT rpaxkJlaHrH He
MOXKET B TIOJHOM MEpe HECTH YIOJIOBHYIO OTBETCTBEHHOCTb, BO BCSIKOM Cllydae,
BBICILIAsl Mepa HaKa3aHUs (MOXKU3HEHHOE JIMILIEHUE CBOOO/IbI) EMy Ha3HaueHa ObITh HE
MOkeT. 1 B 3TOM CMbIcie Henmb3sl comtacutbess ¢ mHeHueMm. JI. H. Jlertsapéson,
yKa3bIBaloIIeH Ha TO, YTO «B MOJIHOM 00BbEME HECTH OTBETCTBEHHOCTD 3@ COBEPLICHHOE
MPECTYIUIEHNE MOXKET peOCHOK 1o HocTukeHuu 16 ner» [35, c. 28].

3akioueHue

Taxum 00pa3oM, yCTaHOBIIEHHBIM OTEYECTBEHHBIM 3aKOHOAATEIHCTBOM BO3PACT
YTOJIOBHOM OTBETCTBEHHOCTH B II€JIOM COOTBETCTBYET MEKTyHAPOAHBIM CTaHIapTaM 1
MEXIYHAPOIHOM NPAaKTUKE. B TO e BpeMsl pOCCHICKUI 3aKOHOJATENb HE YUYUTHIBACT
TMIOTETUYECKYIO BO3MOXXHOCTBH COBEPILIEHUS YTOJIOBHO HAKA3yEMBIX JCSIHUM JIMIIAMM,
KOTOpbIE HE JOCTUIVIM BO3pacTa YrOJOBHOM OTBETCTBEHHOCTH, YCTAHOBJIEHHOTO
Hopmamu YK P® mno cocrossHuio Ha 2022 rom. B cBs3M ¢ 3TUM I11eecoo0pa3Ho
MEPECMOTPETh MOJXOA B CTOPOHY CHM)KEHHMSI MHUHMMAJIBHOTO BO3PAcTHOIO MOpOTra
YIOJIOBHOM OTBETCTBEHHOCTH 110 12 ser. KoHEeYHO, ATOT BOIPOC CIIEAYET pemarb ¢
Y4E€TOM aKTyaJIbHOM MPaBOINPUMEHUTEIBHON IPAKTHUKM M C yYETOM pEe3yJIbTaroB

MyOJIMYHOTO 00CYKIEHUS.
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AHHOTAIIUA

PaccmatpuBast npoGiemMaTuKy NpeaynpexaeHus ITPeCcTyIUICHUH, aBTOp pacKpbIBacT
CYIIHOCTh 3TOro ()EHOMEHA, BBIAEISIET OOIIECOUUaIbHOE U  CHEUATbHOE
MpEeAyNpeXICHUE, COCPEIOTaunBasCh TJIABHBIM 00pa3oM Ha mnocienHeM. ['naBHoe
BHUMAHHE B CTAaThE YACISIETCA aHAIM3y OTAeHbHBIX HOpM YK PO m VIIK PO,
CO3JIAI0IINX OCHOBY JJISl IPEAYNPEKICHHS pecTyIuieHuil. PaccmaTtpuBas HopMbl YK
P®, aBTop nogu€pKuBaeT BEAYILYO POJIb HAKA3aHUS KaK CPEACTBA MPEAYIIPEKICHUSA
MPECTYIUICHUA NYTEM YCTpAIIEHUs, NOAAECPKUBAET BBICKA3aHHYIO B JIUTEPATYPE
MO3ULIHI0 O HEBO3MOXXHOCTH CBEACHUS NMPEAYIPEAUTEIBHBIX MEP K YCTAHOBIICHUIO U
MPAKTUYECKOMY TPUMEHEHHIO YTOJIOBHBIX HakasaHuil. B  cratee Taxxke
paccmarpuBaroTcss HOpMbl YIIK P® Bo B3aumocBszu ¢ 3agadamu YK PO, u
oTMedaeTrcs (opMaabHOE OTCYTCTBHE NPEIYyNPEIUTETHLHON Ied B YrOJOBHO-
MpollecCyaJbHOM  3aKoHoAaTenbcTBe. ['oBopuTcs 00  OTCYTCTBUM  €AMHOIO
KOOPJIMHATOPA TOCYJAPCTBEHHOM MOJUTUKHU 10 TIPOTUBOJEHCTBUIO MPECTYTHOCTH, 00
OTCYTCTBUM OOIIEH CTATHCTHKH, KOTOpas Obl OTpakaja HE TOJbKO COCTOSIHHE
MPECTYMHOCTH, HO U 3(PPEKTUBHOCTD MOJTUTUKH 110 MPEAYTPEKACHUIO MPECTYIMTHOCTH.
B 3axmtounTenpbHON 4acTH CTaThU MOJBOSTCS UTOTH, B YACTHOCTH, (hOPMYIUPYETCS
MPEUI0KEHHE IO BHECEHUIO n3MeHeHn B Y [IK PO, mpeaycmarpuBarommx B Ka4eCTBE
HAa3HAYECHUS YTOJOBHOTO CYIONPOU3BOICTBA TAKKE MTPEYIIPEKICHUE ITPECTYILUICHUM;

rOBOpHUTCA O HGO6XOI[I/IMOCTI/I BBIpa60TKI/I CHUCTCMHOI'O IIOAXO0da K OLCHKC
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roCy/IapCTBEHHOM MOJUTHUKHU B cpepe mpeaynpexIeHus MPeCcTyIUIeHUI P BeayIIen
POJIN ITPOKYpPATYPHI.
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Abstract

Considering the problems of crime prevention, the author reveals the essence of this
phenomenon, identifies general social and special prevention, focusing mainly on the
latter. The article focuses on the analysis of certain norms of the Criminal Code of the
Russian Federation and the Code of Criminal Procedure of the Russian Federation,
which create the basis for the prevention of crimes. Considering the norms of the
Criminal Code of the Russian Federation, the author emphasizes the leading role of
punishment as a means of preventing crimes by intimidation, supports the position
expressed in the literature that it is impossible to reduce preventive measures to the
establishment and practical application of criminal penalties. The article also examines
the norms of the Criminal Procedure Code of the Russian Federation in relation to the

tasks of the Criminal Code of the Russian Federation, and notes the formal absence of
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a preventive purpose in the criminal procedure legislation. It is said that there is no
single coordinator of the state policy on combating crime, and that there is no general
statistics that would reflect not only the state of crime, but also the effectiveness of
crime prevention policies. The final part of the article summarizes the results, in
particular, formulates a proposal to amend the Code of Criminal Procedure of the
Russian Federation, which also provides for the prevention of crimes as the purpose of
criminal proceedings; it states the need to develop a systematic approach to assessing
state policy in the field of crime prevention with the prosecutor's office playing a
leading role.

Keywords: tasks of the Criminal Code of the Russian Federation, general prevention
of crimes, prevention of crimes, special prevention of crimes, criminal law policy,
criminal punishment, Criminal Code of the Russian Federation, Code of Criminal

Procedure of the Russian Federation

Bsenenne

[IpenynpexaeHue npecTyIUIeHU, coriaacHo 4. 1 ¢T. 2 YTroJIoBHOroO Koaekca
Poccuiickoit denepannu ot 13 uroHs 1996 1. Ne 63-D3 [1] (nanee takxke — YK PD),
OTHECEHO K 4Yucily 3aaau Hactosiero Konekca, Hapsay ¢ OXpaHOH MpaB U CBOOOJ
YeloBeKa U rpakJaHnHa, COOCTBEHHOCTH, OOIIIECTBEHHOTO TOPSAKA M OOIIECTBEHHOU
0€30MMacHOCTH, OKpYXarollel cpeabl, KOHCTUTYLIMOHHOTO CTpPOsS OT MPECTYIHBIX
MOCSTaTeNbCTB, OOECleYeHneM Mupa W 0e30macHOCTH dYenoBedecTBa. [loaTomy
3¢ (HEeKTUBHOCTh TPEIYNPEXKACHUS TMPECTYIUICHUA SIBISETCS OJAHOBPEMEHHO U
daktopom, u mokazareneM dddexktuBHoctu camoro YK P®. bonee Toro,
s deKkTUBHOE TIPeIyTpekICHNE TPECTYIUIEHNH YMECTHO paclieHUBATh U KaK OJHO U3
yCcIoBHi Onaromosydusi rocygapctBa u obmiectBa. Ho peanbHas 3¢ GeKTHBHOCTD
MpeaynpexXaeHus pecTyiyieHuid B Poccun octaBiseT jkenarh JIydInero, mopoXKaas
HCCIIEIOBATENLCKUI HMHTEPEC K COOTBETCTBYIOIIMM TpoOJieMaM TOCyAapCTBEHHOU

YTOJIOBHO-ITPABOBOM MOJIUTHKHU.
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OcHoBHas YacTh

[IpenymnpexaeHre OpeCcTyIICHUH HeNb3s Ha3BaTh 3(PQGEKTHUBHO peliaeMoin
3aauedl mpuMeHnuTenpHo K Poccun. Tak, no ganHsiM CyaeOHOro aenapraMeHTa npu
Bepxosaom Cyne Poccwmiickoit ®eneparu, B 2020 1. ObUTH OCYXICHBI B TIOPSIKE
yIroJIOBHOTO cyaomnpou3BoactBa 530 998 yven. M3 Hux aBe cyaumMocTy umenu 48 512
OCYXAEHHBIX, TpH U 0oJiee cyaumoctu —45 714 gen. [3] To ectb B oTHOWIEHNH 17,75%
OCY’KJICHHBIX JMI[ 3a/a4ya MPEayNpexIACHUs MNPECTYIUICHUN HE PElacTcs NaKe B
Clly4yae MPUMEHEHUS B OTHOIIEHUH HUX YTOJIOBHBIX HAKa3aHUM.

31ech YMECTHO MPUBECTU W JaHHble MHCTUTyTa MCCIENOBaHUM MOJUTHKU B
obnactu npectrynHocTH U nmpaBocyaus (Institute for Crime & Justice Policy Research,
ICPR), cornacHo kotophiM B Poccuu KOTMYECTBO JIMI], HAaXOMSIIMXCS B MeECTax
JAIICHHUST cBOoOOABI, cocTaBigeT 326 den. Ha 100 000 yen. HaceleHHS, U C ITUM
MOKa3aTeyieM OHAa 3aHuMaeT 24 mo3uluio cpeau 223 crpaH mupa. B To ke Bpems,
HanpumMmep, B ['epmanuu B 3axmtoueHun HaxoaaTes 70 yen. Ha 100 ThIc. yel. HaceleHus
(178 wmecto), B Kanage — 104 (137 wmecto), B Kutae — 119 (126 wmecto), B
Benukooputanuu — 131 (117 mecto) [13]. [IpuBenéunbie nokaszarenu yoeauTeIbHO
JEMOHCTPUPYIOT, YTO 3P(HEKTUBHOCTh POCCUMCKON MOTUTUKU MO MPEIYIPEKICHUIO
MPECTYIJICHUH HEJO0CTaTOYHO BBICOKA, B CBSI3M C 4YE€M BOIIPOCHI €€ obOecreueHus
TpeOyIOT K ceOe MPUCTATLHOTO BHUMAHUS.

['oBOps O CyIIHOCTH MPEAYNPEKICHUS MPECTYIUICHHUM, BaXXHO MOJYEPKHYTbD,
YTO OHA COCTOUT B «BOCIIMTAHUU aHTUKPUMUHAIBHBIX MBICIUTEIbHO-TIOBEACHYECKUX
«UHCTHUHKTOBY» JIMYHOCTH» [8, ¢. 42]; KpOMe TOro, «SBJISIETCS BAXXKHOW, KOHEYHOU U
MJ€aJbHOM LEJIbI0 HE TOJbKO YIrOJOBHOIO HAaKa3aHWs, HO U YLOJOBHOIO
3akoHoAaTenbcTBay [10, ¢. 79]. Ho mockonbKy peanuu Jt000ro 00111ecTBa TaKOBbI, UTO
MOJTHOCTBIO MCKIIIOUUTh BCE MPECTYHHBIE MOCSATaTEIbCTBA HE MPEACTABIACTCS
BO3MOXXHBIM, TO TMPEIYyNPEKACHUE TMPECTYIUIEHUA B KaueCTBE UEIU MOXKHO
paccMaTpuBaTh JUIIL YCIOBHO.

B ropuanueckoll Hayke NPEAyNPEeXICHUE MNPECTYIUIEHUW TPaJUuLHOHHO

MIPUHATO TOJAPa3ACNITh Ha obiiee (oOiieconnaibHOE) CrelnuaibHoe (CrenraibHO-
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KpUMHHOJIOTM4YecKoe). [lepBoe COCTOMT B MPAaKTUYECKOW peanu3aluyd TaKUX MeEp,
KOTOpBIE 00€CTIEYMBAIOT TO3UTUBHBIE U3MEHEHMSI B COIIMAJIBHBIX MIPOLIECCaX B LEIOM
U TIpEeAnoiaranT GopMUpOBaHUE OJIaronmpusTHON COLUaIbLHON cpebl. Mephl Takoro
poja MacuTabHble, Pa3HOCTOPOHHHUE, KOMILJICKCHBIE, OHH B3aMMOCBS3aHBI JPYT C
IPYTOM W HEIPEPBIBHBI, MOI'YT HOCUTb KaK 3KOHOMHUYECKHMW, TaK IOJATHYECKHH,
COLIMAJIbHBIN, BOCIUTATENbHBINA, OpPraHU3allMOHHO-YIIPABIEHYECKUA XapakTep [9, c.
64]. YuuTsiBasi U3J0KEHHOE, O0IIECOlHaIbHbIE MEPhl MOXHO paccMaTpUBATh Kak
OCHOBY IPEAYIPEXKICHUS PECTYIUICHHUM.

Yro kacaercs crieHHabHBIX MEp MPEayNpekIeHUs, TO OHU XapaKTepU3YIOTCs
Oojee y3KOW HaIpaBICHHOCTbIO U NPU3BaHbl MPEAYNPEIUTh COBEpIICHUE
MPECTYIUIEHUN TOJIBKO JIMIAMH, YK€ COBepIIMBIIMMHU npectyruienue [11, c. 205]. C
JIPYrol CTOPOHBI, CHEIUAIBHBIE MEPBI MOKHO pacCMaTpUBaTh M HECKOJIBKO MHAYeE,
OTHOCSI K HUM JIFOOBIE MEPBI, KOTOpbIE pa3padaThIBalOTCS UCKIIOUUTEIBHO B paMKax
YTOJIOBHO-IIPABOBOM MOJUTUKH rocyJapcTBa. B TakoM ciyyae cnenuaibHble MEpBI
OpUEHTHPOBAaHbl KaK Ha HEONPEIEIEHHO IMUPOKUI KPYT JIML], TAK U HA KOHKPETHBIX
IpakJaH, COBEPLIMBIIMX MpecTyIuieHne. I MMEHHO Takoil MOJaXo[ LEenecooOpa3Ho
paccMaTpUBaTh B MEPBYIO OUEPEb, TOBOPS O MPEAYNPEXKICHUN TPECTYTUICHUN.

Peanusyercs Takoi moJX0/1, rIaBHBIM 00pa3oM, MOCPEICTBOM YCTAHOBIICHUS U
npumeHeHuss HopM YK P®, koTopbIM CTOUT ynenuTh ocodoe BHUMaHue. Tak, 4. 2 cT. 2
YK P® npenxycmarpuBaet, 4to i ocymecTBieHus 3aaad Y K PO, B uncie KoTopbix
U TMpeaynpexeHUue MPEeCTYIIEHUH, YCTaHABIMBAIOTCS OCHOBAaHWUE M TPHUHIIUIIBI
YTOJIOBHOW OTBETCTBEHHOCTH, ONPENIENAETC KPYTr NPECTYIUIEHUH, yCTaHABIMBAIOTCS
BHUJIbl HAKa3aHW W MHBIE MEPBl YrOJIOBHO-NPABOBOro xapakrtepa. Ilpuuem
LEHTPaAIbHOE MECTO 37€Ch 3aHUMAIOT UMEHHO YrOJIOBHBIE HAKA3aHMUS.

Cr. 43 VYK PO, rTtpakrtyronas YroJloBHOE Haka3aHHE KakK Mepy
roCyJapCTBEHHOTO MPUHYX ACHHS, HA3HaYaeMYyI0 110 IPUTOBOPY CyJa 32 COBEPLICHUE
MPECTYIUICHUS, ONPEEISAET IBE 1IeJIM HaKa3aHUs:

- BOCCTAHOBJIEHUE COLIMAIBHOM CITPaBEJIMBOCTH,

- UCIIPABJICHUC OCYXKICHHOTO,
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- IPeyNpPEXKICHUE COBEPUICHUSI HOBBIX MPECTYIJICHUN.

[IpenynpenuTenbHblii  MEXaHU3M  JEWCTBUSL HAKa3aHUsA, [0 MHEHUIO
E. FO. CepreeBoii, CBsI3aH C yCTpAIlICHUEM KaK IMPU YCTAHOBJICHUU CAMOT0 HaKa3aHUS
B YTOJIOBHO-TIPABOBBIX HOpMax (00I11asi MPEBEHIIMS), TaK U MIPU €ro MPUMEHEHUHU 3a
KOHKPETHOE COBEpIIIEHHOE TMpecTyIvieHne (crnernuanbHas mnpeBenuus) [10, c. 79].
OnHako eclii  yYUTHIBATb COBPEMEHHBIM T'YMaHMCTHYECKMM MOIXOJ  Kak
OTEUECTBEHHOI'O0 3aKOHOJATeNsl, TaK W 3aKoHojarejedl OOJbIIMHCTBA APYIHX
UBUWIN30BAHHBIX TOCYJAPCTB, YCTPAILIEHUE HE SIBJISIETCS TJIABHOM U €UHCTBEHHOI
OCHOBOM YIOJIOBHOTO Haka3aHus. bonee TOro, ucxonas W3 3aKOHOJIATEIBHBIX
(GOpMYTUPOBOK, JIaHHBIM aCMEKT BCEMHU CIOCOOAMU TMBITAIOTCS HHUBEIMPOBATH
(dhopManbHO, HECMOTPS Ha €ro BEAYIIYIO POJib B MIPEAYIPEKIACHUN IPECTYTICHUI.

Henb3s HE OTMETHUTBH, UTO «3((HEKTUBHOCTh YTOJOBHOI'O HAKa3aHUs O3HAYaET
€ro crnocoOHOCTh dPPEKTUBHO JOCTUTaTh MPOBO3TJIANICHHBIC 3aKOHOJATEIEM IIEeNn
HAKa3aHHS B KOHKPETHBIX COLMATBbHO-3KOHOMUYECKUX YCIOBUSAX» [4, ¢. 169]. B atoii
CBSI3U HA BOIIPOC O TOM, IOCTUTAIOT JIM HaKa3aHUsl, IPEAyCMOTpEeHHbIE HOpMaMu YK
P®, cBoeil menmm B 4YacTU NPEeAyNPEXKICHHUS MPECTYIUIEHUH, OTBETUTh OyJaeT
HEOJTHO3HAYHBIM: C OJHOU CTOPOHBI, B OTHOIIICHUH MOABJISIONIET0 OOJBITUHCTRA JIUII,
KOTOpBIE HE COBEPIIAIOT MOBTOPHBIX MPECTYIUICHUM, HAKa3aHUs JTOCTUTAIOT CBOUX
1[eJIel; B 4acTH K€ OOIIel MPEeBEHIIMU OTBET HE CTOJIb OJIHO3HAYEH, TaK KaK B 3TOM
ClIy4ae CJI0)KHO TOBOPUTh TOYHO, YTO HWMEHHO YIEPKMBAET OT COBEPIICHUS
MPECTYIVICHUN WJIM CIOCOOCTBYET COBEPIICHUIO MPECTYIUICHUHN, TPUMEHUTEIBHO K
HEOoMpeAeIEHHOMY KPYTY JIUI — MOTEHIIMaIbHAasi BO3MOKHOCTh ObITh MPUBJICYEHHBIM
K YTOJIOBHOW OTBETCTBEHHOCTH U MIOHECTH YTOJIOBHOE HAKa3aHHUE WIIH KE COLIMAIbHBIC
YCIIOBUS.

Opnako B JIO00M clydae TPENCTABIACTCS HEBO3MOXKHBIM  CBEJICHHE
MPENYNPEKICHUS NPECTYIUIEHUN K peanu3alud COOTBETCTBYHOMMX 3amad YK PO,
Ha3HAYEHUIO ¥ MPUMEHEHUIO YTOJIOBHBIX HaKa3aHui. HeT cOMHEeHuUM B TOM, UTO «OTHO
HaKa3aHWe HE MOXKET OBITh TaHaIeed MPOTHUB BCEX MPECTYIHBIX MPOSBICHHM.

VHUUTOKEHHE TMPECTYNHOCTH WM CYLIECTBEHHOE €€ COKpAIICHHE BO3MOXKHO
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JOCTUTATh TOJIBKO B CBSA3U C YCTPAHCHUEM MPUYMH NPECTYNHOCTH. be3 3TOro Henb34,
HEBO3MOKHO JIOCTUTHYTH KE€JIaeMoro pesyibrara. [Ipu 3TOM, BUAMMO, HENB3A
TpebOBaTh OT HAKa3aHMs TOTO, HA YTO OJAHO OHO HE criocoOHo» [7, c. 29-30].

B 3TOM CMBICIIE HE MEHEE BAXXKHBIMU NPEACTABISIOTCA W JIPYTHE ACHEKThI
peanu3aluu rocyJapCTBEHHOW NOJIMTHKHA, B YAaCTHOCTH, IOJUTUKH, CBSI3aHHOU C
PacCMOTPEHHUEM COOTBETCTBYIOIIMX VYIOJIOBHBIX JEJN M peallu3yeMOd B pPaMKax
YTOJOBHOTO CYJIOMPOU3BOJICTBA. B 3TOM CBsI3M clieyeT oOpaTUThCA K HOpMaMm
VYronoBHO-nponeccyanbHoro kojaekca Poccutickoit @eaeparuu ot 18 mex. 2001 1. Ne
174-®3 [2] (manee Takxke — YIIK P®), cornmacHo 4. 1 ¢T. 6 KOTOpPOro, YroJOBHOE
CyZOIPOU3BOJCTBO UMEET CBOUM HA3HAUYCHUEM:

- 3aIATY MPAB U 3aKOHHBIX MHTEPECOB JIUIl U OPraHU3alNMN, NOTEPIEBIINX OT
MIPECTYIUICHUN;

- 3alIUTy JWUYHOCTH OT HE3aKOHHOTO M HEOOOCHOBAHHOTO OOBUHEHUS,
OCY’KJICHUSI, OTPAaHUYEHUS €€ MPaB U CBOOOI.

[IprmeyaTenbHO, YTO B YUCIIE 3a/1a4, ONPEACIISIOIMIMNX Ha3HAUCHUE YTOJIOBHOIO
CyJONPOU3BOACTBA, HHYETO HE TOBOPUTCA O MPEAYNPEKIACHUUA TMPECTYILUICHUH,
HECMOTPS Ha SIBHYIO OYEBUIHOCThH 3HAYUMOCTH MPEAYNPEKACHUS MPECTYIUICHUN 1JIA
naHHOW cdepsl mnpaBooTHomieHui. [losToMy mymaercs, 4YTO 3aKOHOATElNb,
OTPAHUYUBIIKUCH JBYMS YKAa3aHHBIMU 3aJadyaMH YTOJOBHOIO CYJONPOU3BOJICTBA,
JIOTYCTUJI CEPhE3HYI0 OMIMOKY, MO KpailHel Mepe, B YacTH HOPMATHUBHOIO
3aKOHOJIATEIBHBIX OCHOB MPEAYNPEKIACHUS TPECTYIIICHUM.

AHAJOTMYHOTO  MHEHMSI  NPUACPKUBAIOTCS U HEKOTOPBIE  JIPyTHeE
uccienoBareny, B yactHoctH, 3. [I. EHHKeeB, OTMEUAIONMIM, YTO MPEayNpeKICHUE
MPECTYITHOCTH SIBJISICTCS KIIFOUEBBIM 2JIEMEHTOM CTpaTeruu 00phObI C MPECTYTICHUEM,
a uckmouenne u3 HopMm VYIIK P® mnpenynpenurensHO (YyHKIIMH YTOJOBHOTO
CYJIOITPOU3BOJICTBA €CTh CephE3Hast oImbKa. B CBsI3H ¢ 3TUM OH BBICKa3bIBACT MHCHHE
0 HeoOxomuMmocTh BocctaHoBiieHHss B YIIK P® Bcex Tex 1monoXeHUH O
MPEIYNPEKICHUN U TMPECEYEHUH MPECTYIUIEHUN, KOTOPBIE COIEPKAIO COBETCKOE

YT'OJIOBHO-ITPOIIECCYATBHOE 3aKOHOIATENBCTBO [6, ¢. 53].
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N310)KeHHOE TaKKe O3HA4YaeT OTPa)KaeT ONPEJCIEHHBIE PACXOKICHUS MEXKITY
YIOJIOBHBIM ¥  YTOJIOBHO-IIPOLIECCYAJIbHBIM ~ 3aKOHOAATENBCTBOM B YacTHU
NPEAYNPEKICHUS TPECTYIUICHU M peali3alldd YroJIOBHO-NPABOBOM TMOJUTHUKH,
KOTOpBIE 1€J€CO00pa3HO YCTPaHUTh, OOECIEYMB TEM CaMbIM COTJIACOBAHHOCTH
3aKOHOAATENbCTBA.

Ilpyrass mpoOiiema, CBs3aHHas C MPEAYNPEKIACHHEM IPECTYIUICHUN,
BBIPA)KAETCAd B TOM, YTO T€ PEIIEHHUs, KOTOpbIe pa3padaThIBAIOTCA KaK Ha ypOBHE
Hay4YHBIX HCCJIEJIOBAaHUM, TaK W HAa YpPOBHE NPAKTUUYECKON pearu3aiuu
roCyJIapCTBEHHOM MOJMTUKHU, OTHOCUTEJIBHO OBICTPO yTPAUUBAIOT CBOIO aKTYAJIbHOCTh
u 3(PheKTUBHOCTb. DTO yCYryossieTcs W HHBIMH CMEXHBIMU TpoOiiemMamu, B
YaCTHOCTH, HEPA3BUTOCTHIO MPO(ECCHOHAIBHOM Cpelbl B 3TOUM cdepe, OTCYyTCTBUEM
COIIMAJIbHO-TEXHOJIOTUYECKOM TMOATOTOBKM Yy TOTEHUMAIBHBIX IOJIb30BATEIICH
TEXHOJIOTUW MPEyNpeKACHUS NMPECTYIUIEHUA U KOHTPOJIS MPECTYIHOCTH [5, ¢. 64].
N3noxkeHHoe O3HA4YaeT MPUHIMIHAIBHYIO Ba)XXHOCTh MAaKCUMaJbHO OBICTPOI
anmpoOainuu penieHui, KOTopble pa3pabaThiBalOTCS B 00JIACTH MPEIyHpEsKICHUS
MPECTYIUVICHUH, UX HKCHEPUMEHTAIBbHOIO OTPAaHUYEHHOTO BHEAPECHUS W NPUHSATHUSA
pelIeHuii 0 TOBCEMECTHOM TPUMEHECHUH.

Henp3s He oOTMETUT, M Takyl MpoOsieMy, Kak OTCYTCTBHE OOIIEro
KOOpAMHATOpA MPEAyIPEeAUTEIHHON NeATeTbHOCTU U (PAKTHUYECKOE OTCYTCTBHE 3aKa3a
Ha pa3palboTKy KoHuenmuu OOIMX OCHOB MPEAyNpEAUTEILHON NEeATeTbHOCTH B
Poccum [12, c. 255].

Jannas npoOJieMa 00yCIIOBIMBAETCS HaJTUIUEM MHOECTBa
MPaBOOXPAHUTEIBHBIX OpraHoB, B yactHocTH, MBI Poccuu, ®Cb Poccun, ®CHH
Poccun, ITpoxyparypsl Poccun, CneactsenHoro komutera Poccun, Takke cy1eOHbIX
opraHoB u mp. IIpuuemM B pamkax 3THX U APYIUX CTPYKTYp 3a4acTylO CO3J/Ial0TCs
OTHOCHUTEJILHO  CAMOCTOSITENIbHBIE  IMOJpa3/IeNICHUs], CIEHUAIU3UPYIOIIUECs Ha
MPEAYNPEKICHUN MPECTYIUICHUM, B pe3yJIbTaTe Yero MojuTHKa B pacCMaTPUBAEMOM
chepe okaspIBacTCs pasHOHampaBieHHOHW. C OJHOM CTOPOHBI, TaKOW TOJXOJ

roCcyJ1apCTBa K NPEeAYNPEXKAECHUIO MTPECTYIUIEHNN BIIOJIHE ONIPaBAaH, BBULY JEHCTBUS
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KOHCTUTYLIMOHHOTO MNPUHLHNA PA3JCIICHUS BJIACTE W CO3JIaHUS OIPEICICHHOTO
PaBHOBECHS Ja)e BHYTPH IPABOOXPAHUTEIBHON CUCTEMBI. B TO %€ BpeMs TOBOPHUTH O
HAJIMYUU €JUHOW U CHUCTEMHOM MOJIMTHUKHU MO NPEAYNPEKIACHUIO MPECTYIUICHUN HE
npuxoauTcsi. B Hacrosiee Bpemsi Jdake HET €IWHON CTAaTHCTHKH, KOTOpas Obl
KOMIUJIEKCHO  OTpa)kajla COCTOSTHUE MPECTYymHOCTH H  3(PPEeKTUBHOCTH €€
MPEYNPEKICHUS, PE3YIbTATUBHOCTh TEX WU3MEHEHUM, KOTOPBIE MPOUCXOIAT IMOCIIE
TEX WJIM UHBIX MpeoOpa3oBaHMi 3aKOHOATENIbCTBA, pexk/e Bcero, YK PO u YIIK PO.

3akioueHue

BrinmonHeHHBIA aHAIU3 TO3BOJISIET BBIACIAUTH psJ  IpoOjieM, KOTOphIe
MpensTCTBYIOT 3G(GEKTUBHOMY MPEAYNPEKACHUIO NpecTyIuieHuil. B uactHOCTH,
JNEUCTBYIONIIEE YTOJOBHO-IIPOLECCYAIBHOE 3aKOHOAATEIBLCTBO HE COAEPKUT HOPM,
KOTOpbI€ Obl OTHOCWJIM K €r0 Ha3HA4YCHHIO MpeAyINpexaeHue npectyrieHuil. bomiee
TOr0, JEATEIBHOCTh 110 MNPEAYNPEKACHUIO MPECTYIUICHUM B ONPEACIEHHOU Mepe
pa3po3HEHHA, BBHJAY HAJIW4Ws IIAPOKOTO Kpyra MPaBOOXPAHUTEIBHBIX OPraHOB,
KaXIbIi U3 KOTOPBIX IIO-CBOEMY PEAIU3YyET NPEAYyIPEAUTEIbHYIO MMOJUTUKY. BBray
ATOTO OTCYTCTBYET U €JuHAas CTaTHUCTUKA, KOTopas Obl OTpakaja JOJITOCPOUYHYIO
JTUHAMHUKY TPECTYMHOCTH U 3(P(EKTUBHOCTH MNpeaynpeauTeNbHbIX Mep. Enunas
MOJMTHKA KaK Ha 3aKOHOJATEJIbHOM, TaK M Ha MOJ3aKOHHOM YPOBHE, TOXKE
orcyTcTByeT. Bce 310  He  cmocoOCTByeT — 3(DPEKTUBHOMY  pEILIECHUIO
MpeayNpeIUTENIbHBIX 3a7au, o0o3HaueHHBIX B YK P®. U nng kapauHaibHOTO
M3MEHEHHUS CUTyallud HE00X0IMMO MHOKECTBO MED.

B nepyto ouepens nenecooOpazHo 1onoaHuTh 4. 1 ¢r. 6 YIIK PD nonoxennem
O TOM, YTO HA3HAYEHUEM YIOJOBHOIO CYAONPOU3BOJICTBA TAKKE SIBISIETCA
NPEAyNpPEeKICHUE  COBEPIICHUS  MNPECTYIUICHWH, O00eCleuyuB TEM  CaMbIM
COTJIACOBAHHOCTh  IIeJiel  (3a7a4) YroJOBHOTO U YTrOJOBHO-IPOILIECCYAIBHOTO
3aKOHOJIATEIBCTBA.

Bo-BTOphIX, HEOOXOUMO BBIPAOOTATh HEKUN CHCTEMHBIM MOJXOd K OIICHKE
roCyZIapCTBEHHOM MOJUTUKH B 00JIACTU MPEIyNpPeKIeHUs npecTyrieHnil. OH MOXKET

OBITh peasin30BaH Mpu Beayuieit poau [Ipokypatypsl. Bmecte ¢ Tem, qaHHbBINi OpraH He
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JOJDKEH  OrpaHWYMBATBCS  JIMIIb  COOCTBEHHOW  CTAaTUCTHKOM, a  Clexyer
PYKOBOJICTBOBATbCSI U TEMHU JAHHBIMH, KOTOpBIE IPEACTABISIETCS BCEMU OpraHaMu,
TaKk WIM WHAY€ yYacTBYIOUIMMH B OOprOe ¢ mpecTymHOCThIO. Jlumb B ToM ciaydae
MOKHO TOBOPUTH O BO3MOXHOCTH BBIPAOOTKM HEKOW CHUCTEMHON MOJUTHKHU TIO

NpeaynpekICHUIO MPECTYIUICHHH.
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